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BACKGROUND

The Complainant in this case was an employee of a public body. He is also a parent of a young

child.  On a Monday afternoon in September, he sent an email to his supervisor indicating that

his son was ill. The email included a request for “leave” for four days so that he could be home

with his sick child. A medical certificate was attached to the email. This medical certificate

named the child, and referred to the child’s Health Care number. It also indicated that the

employee would not be able to attend work/school due to his “son’s medical condition” and

indicated that this condition would keep him away from work for four days. The certificate

appears to be in a form generally accepted by the GNWT for medical absences and was signed

by a physician. 

The next morning the Complainant received an email from his employer requesting that he

provide further information about the nature of his son’s illness before his special leave would

be approved. The Applicant provided the information requested, under protest, so that his leave

would be approved.  

THE PUBLIC BODY’S RESPONSE

The public body confirmed that the Complainant’s supervisor was not authorized under the Act

to collect information about the nature of the child’s illness. The supervisor explained that the

request for additional information was based on an understanding that leave requests that

resulted in an operational impact on the program area required further substantiation. The

supervisor further indicated that this was part of a labour relations training session that he had

participated in. He further noted that the email to the Complainant was intended to seek

additional information regarding whether the absence of the Complainant may possibly exceed

the initial five days, as the absence required significant changes to schedules and work load

within the office. The supervisor further indicated that upon having received the Complainant’s

additional information, he realized that he had probably overstepped, and took steps to

immediately delete the response with the personal information.  



The public body indicated that both the Union of Northern Workers Collective Agreement and

the Excluded Employee’s Handbook provided guidance regarding a request for special leave to

care for an immediate family member. These state that an employee “may” be granted special

leave for up to five consecutive working days when “an immediate family member requires

surgery or becomes ill and you must care for dependants or for the sick person. However, “the

agreement and guidelines do not specify what information is appropriate to ask for in these

matters”.  

THE COMPLAINANT’S RESPONSE TO THE PUBLIC BODIES EXPLANATION

The Complainant questioned the bona fides of the public body’s explanation, suggesting that

the response was, at best, self serving. He was not convinced that the supervisor had received

training which indicated that the collection of personal health information was appropriate in the

circumstances of his case. He further noted that the medical note from the doctor clearly stated

that his son needed to remain at home for five days only and that there was no indication at all

that the leave would extend beyond the week indicated in the note. Finally, he questioned why

his supervisor would “immediately delete and not retain the information received if she thought

that leave requests resulting in an operational impact on the program area required further

substantiation”. 

DISCUSSION

Section 40 of the Access to Information and Protection of Privacy Act prohibits public bodies

from collecting personal information unless that information:

a) is expressly authorized by an enactment;

b) is collected for the purpose of law enforcement; or

c) relates directly to and is necessary for 

i) an existing program or activity of the public body, or

ii) a proposed program or activity where collection of the information has

been authorized by the head with the approval of the Executive Council.

The Complainant argued that none of these provisions apply to the information which was

requested by his employer. In particular, he took the position that the nature of his son’s illness



was not related directly to or necessary in order for his request for special leave to be

considered in light of the doctor’s certificate which was provided. It appears that the public body

agrees with this statement. So do I. 

A similar issue was considered by the Information and Privacy Commissioner of Nunavut in her

Review Recommendation #16-109 (October 21, 2016) in which she made the following

observations: 

I asked [the public body] to explain in what circumstances the GN would

substitute its own medical opinion for that of a qualified medical practitioner.

No real answer was provided except to refer me to a document from a federal

agency which provides guidance on employment issues which suggests that

an employer has discretion to reject a medical certificate. The document goes

on to say, however, that this discretion must be exercised reasonably. What

the pubic body did not say, and what becomes clear from reading the rest of

the guidance document provided, as well as the case law provided by the

public body, is that this discretion should only be exercised when there is a

strong indication that the sick leave benefit is being abused (such as a

pending strike or a significant history of suspicious sick leave applications as

in the case of United Food & Commercial Workers, Local 206 v G & K

Services Canada Inc, 2013 CanLll 34202 (ON LA) where the employee had

an eight year history of providing his employer with a medical note that he

was unable to work between early June and mid to late September every

year). The public body has not suggested that there is anything of the sort in

this case.

The United Food & Commercial Workers case also made reference to another

case in which this issue was also addressed which I also find helpful. In Re

Hamilton Health Sciences and Ontario Nurses’ Association (2007), 2007

CanLII 73923 (ON LA), 167 L.A.C. (4th) 122 (“Hamilton Health Sciences #1”),

an arbitration decision under the Ontario Labour Relations Act, Arbitrator G.T.

Surdykowski noted at paragraph 27: 



The several layers of legitimate employer interests suggest that there

is more than one stage to the process that is engaged when an

employee seeks the benefit of the sick leave provisions in a collective

agreement. It also suggests that the employer will generally be entitled

to less information at the initial stage than at a subsequent stage. The

employer’s desire for more information, or its genuine concern for an

employee’s well-being or desire to assist the employee, do not trump

the employee’s privacy rights. Nor do questions of expediency or

efficiency. In the absence of a collective agreement provision or

legislation that provides otherwise the employer is entitled to know only

that the employee is unable to work because she is ill or injured, the

expected return to work date, and what work the employee can or

cannot do. A document in which a qualified medical doctor

certifies that an employee is away from and unable to work for a

specified period due to illness or injury is prima facie proof

sufficient to justify the absence. Unless the collective agreement

(or less likely, legislation) stipulates otherwise, it will also be

sufficient to qualify the employee for any applicable sick benefits

for that period.  To require more invites an unnecessary invasion

of the employee’s privacy. In order to obtain additional

confidential medical information, the employer must demonstrate

a legitimate need for specific information on an individual

case-by-case basis. That is, for sick benefits purposes an employer

has no prima facie right to an employee’s general medical history, a

diagnosis, a treatment plan, or a prognosis other than the expected

date that the employee will be able to return to work with or without

restrictions. (Emphasis added).

These comments apply in equal measure to the facts of this case. There was no need to collect

any information about the nature of the child’s illness. The child’s information was improperly

collected. The public body has acknowledged its error and I am prepared to accept their

statement that the information has now been removed from all records within the public body.



CONCLUSIONS AND RECOMMENDATIONS

While there was an inappropriate collection of the personal health information of the child in

question in this matter, I am satisfied that the supervisor realizes that this collection was in error

and should not have been requested of the employee. I do not ascribe any inappropriate

motives to the supervisor in requesting the information. It was a mistake.

I do, however, recommend that to the extent that the labour relations training provided by the

Government of the Northwest Territories suggests that leave requests resulting in an

operational impact on the program area require further substantiation, this material be reviewed

and revised to accord with privacy legislation which, in fact,  prohibits the collect, use or

disclosure of personal information unless the information is “relates directly to and is necessary

for” a particular program. It may be helpful for trainees, as well, to spend some time in training

on the interpretation of this phase as it appears in the Access to Information and Protection of

Privacy Act.

I would also recommend that the written policies and procedures which surround the granting

of special leave be reviewed and updated so as to provide clearer guidance for what is required

to approve special leave when being requested to care for a family member, including some

assistance to administrators in determining how much information they should, appropriately, be

collecting when considering the granting of such leave. 

Elaine Keenan Bengts
Information and Privacy Commissioner


