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BACKGROUND

The Applicant made a Request for Information from the Department of Justice for a

video record of an incident involving himself which occurred in the foyer of the

Yellowknife Courthouse on a particular date. The Department determined that they

were unable to provide the Applicant with a copy of the video in question because it

included the images, and therefore the personal information, of third parties and the

disclosure of the videos would amount to an unreasonable invasion of the privacy of

those individuals. They did, however, allow the Applicant and his lawyer to view the

recording. 

The Applicant sought a review of the decision not to provide him with a copy of the

record. The Applicant argued that both he and his lawyer believed that the video shows

an unprovoked physical attack on him by a court security officer who is then joined by a

second security officer and an RCMP officer. He felt that the refusal to provide him with

the video recording denied him justice. He argued that the incident occurred in a public

space, which meant that no other person had any reasonable expectation of privacy. 

He disagreed that the disclosure would amount to an unreasonable invasion of the

privacy of these individuals, given that they were in a public space which they all knew,

or ought to have known, was under video surveillance. He also argued that revealing

faces did not reveal any intimate details of the lifestyle and personal choices of the

individual.

The Applicant, having been given the opportunity to view the record, also argued that

one of the four camera angles showed only himself, the two court officers and the

RCMP officer and no other members of the public. He argued that these individuals

being employees of the GNWT or the Government of Canada should have no

expectation of privacy in their workplace as law enforcement officers.  



Finally, he questioned why he could be allowed to see the video but not be allowed to

have a copy of it. 

THE PUBLIC BODY’S SUBMISSIONS

The Department of Justice provided me with a copy of the video recordings in question

for the purpose of my review.  

They argue that while the Yellowknife Courthouse provides for public access, this

access is limited. The general public is only permitted access to certain areas.  They

note:

Video surveillance of the public areas of the Yellowknife Courthouse is

undertaken as a security measure for the NWT Courts. Its use is

restricted to this purpose, and disclosure of this information is restricted to

security or law enforcement purposes. 

They argue further:

However, video surveillance of the public areas of the Courthouse does

not, in our view, dismiss the public’s right to an expectation of privacy as

they go about their daily business.  Rather, we would argue that

individuals should expect that their privacy is being protected when they

are being videotaped and disclosures will only take place for authorized

purposes. 

On the issue of whether or not the disclosure of a video recording of individuals in a

public place can constitute an unreasonable invasion of privacy as contemplated by

Section 23 of the Act, the Department argues that while the identity of the third parties

may not be immediately obvious to every viewer, they are clearly identifiable. Anyone



who knows the individuals in the video would be able to identify them “and to identify

their location at the time the video was recorded.”

The department disagrees with the Applicant’s statements with respect to the one

camera feed that he suggests does not show anyone other than the two court officers,

the R.C.M.P. and the Applicant. They say that they reviewed that camera feed again

and there are other members of the public who walk in and out of the pictures.

Finally, the department acknowledges that the Applicant’s personal information does

appear in the videos and they wanted to find a way to provide him with the opportunity

to have access to the recordings for that reason. They do not, however, have the

software or the expertise to edit faces and voices of third parties in the video. 

Therefore, we determined we needed to balance his rights to view his own

image and actions in the video against the privacy considerations of the

numerous third parties in the video.

For this reason, they allowed the Applicant to view the video. They also offered to allow

him a second viewing opportunity, but the Applicant did not take the department up on

this offer.

The department relies on Section 23 of the Act which prohibits the disclosure of

personal information where that disclosure would constitute an unreasonable invasion

of that individual’s privacy. Section 23(2) provides for situations in which there will be a

presumption that a disclosure will constitute an unreasonable invasion of privacy.  The

department relies on the presumption raised in section 23(2)(h) which provides that:

A disclosure of personal information is presumed to be an unreasonable

invasion of a third party’s privacy where

h) the personal information consists of the third party’s name where 

i) it appears with other personal information about the third party



They argue that even though this provision specifically relates to a “name” when it

appears with other personal information, the same consideration applies where a “face”

appears with other personal information. They indicated, as well, that they considered

the matters set out in section 23(4), which provides situations in which the disclosure of

personal information is not an unreasonable invasion of privacy, but that none of those

considerations applied to the circumstances in this case.

THE APPLICANT’S RESPONSE

The Applicant was given the opportunity to respond to the Department’s arguments.  He

made the following points:

a) the incident captured on the surveillance video took place in a public area

of the courthouse accessible to all members of the public, including

courtroom staff. It was not recorded in a restricted area of the building.

b) he argues that the public does not have a right to privacy in a public place. 

He argues more particularly that if the concern is the identity of third

parties in the video, the easy answer is to blur the faces of everyone who

appears in the videos who is not directly involved in the incident.  He

suggests that “any video company could pixelate or blur the faces so that

they could not be recognized”.  He offers to pay that expense.

c) he argues that the incident in question was a security related matter -

which the department indicated was the purpose of having the cameras

installed. He asks why a victim of a potential criminal act should be denied

access in these circumstances. 



d) he argues further that by allowing him, his lawyer and his employer to

review the recordings, the department “let the privacy and confidentiality

cat out of the bag” and that, once the breach has happened, it cannot be

undone. 

DISCUSSION

The circumstances of this application clearly demonstrate the difficulties which

sometimes arise when trying to balance the right to access to information with the right

to privacy. One has to do a careful analysis of the provisions of the Access to

Information and Protection of Privacy Act keeping in mind the stated purposes of the

legislation as set out in Section 1:

1. The purposes of this Act are to make public bodies more

accountable to the public and to protect personal privacy by 

(a) giving the public a right of access to records held by public

bodies;

(b)  giving individuals a right of access to, and a right to request

correction of, personal information about themselves held by

public bodies; 

(c) specifying limited exceptions to the rights of access; 

(d) preventing the unauthorized collection, use or disclosure of

personal information by public bodies; ...

 

The first question to be addressed is whether the video recording contains “personal

information” as defined in section 2 of the Act.  This section defines personal

information as “information about an identifiable individual” and then provides a list of

some of the kinds of information that would fall under that definition. The list does not

include “images” of the individual. The list is, however, non-exhaustive. What is clear is

that the information must be about an “identifiable individual”. I have reviewed many

cases from other Canadian jurisdictions for guidance on this issue and in every



jurisdiction it has been held that video images and pictures of individuals constitute the

personal information of those individuals. In this case, therefore, the video recordings in

question contain the Applicant’s personal information, but also the personal information

of many other third parties whose images were caught on the video system during the

time period in question.

Just because a record contains personal information about a third party, however, does

not necessarily mean that the disclosure of that information will constitute an

unreasonable invasion of privacy. For example, the images of the court officers, acting

in the course of their employment may not constitute an unreasonable invasion of the

privacy of those employees because Section 23(4) provides that it is not an

unreasonable invasion of privacy to disclose information in relation to the individual’s

employment responsibilities. 

It is helpful to begin by reviewing some of the work done by other Canadian jurisdictions

in developing policies and procedures for the use of video surveillance. In January,

2014, the British Columbia Information and Privacy Commissioner issued a publication 

entitled “Public Sector Video Surveillance Guidelines”1 to assist public bodies in that

jurisdiction in the appropriate use of surveillance technology in public places. The

publication provides useful analysis on a number of issues.  

Firstly, it confirms that privacy is a fundamental right, as guaranteed by the Canadian

Constitution:

Video and audio surveillance systems are particularly privacy intrusive
measures because they often subject individuals to continuous monitoring
of their everyday activities.

Privacy is a fundamental right. Sections 7 and 8 of the Canadian Charter
of Rights and Freedoms protect the rights of citizens to be secure in their
daily lives and to be free from unjustified intrusion.

It goes on to observe that:

1  https://www.oipc.bc.ca/guidance-documents/1601 

https://www.oipc.bc.ca/guidance-documents/1601


Where a surveillance system records personal information, the public

body collecting that record must comply with the privacy protection

provisions in Part 3 of FIPPA. (Freedom of Information and Protection of

Privacy Act)....

Information collected through video or audio surveillance should not be

used beyond the original purpose for the collection and any other purpose

that is demonstrably consistent with this purpose. 

The Guidelines address the issue of requests for access to video records by an

individual caught in the images as follows:

An individual who is the subject of surveillance has a right to request

access to his or her recorded personal information under s. 5 of FIPPA.

Normally, FIPPA requires public bodies to withhold personal information

about other individuals. This may mean that a public body must blur or

otherwise obfuscate the identity of other individuals on a video or audio

recording before disclosing personal information about an individual.

Public body policies and procedures should be designed to accommodate

this right to seek access.

These principals apply in the Northwest Territories as well and provide a good starting

point for the discussion an analysis of the fact of this case.

Section 23(1) of the Access to Information and Protection of Privacy Act prohibits the

disclosure of personal information where that disclosure would amount to an

unreasonable invasion of privacy. Section 23(2) sets out circumstances in which there

will be a presumption of an unreasonable invasion of privacy. None of those

circumstances are directly applicable to this situation. Again, however, just because the

specific presumptions do not apply does not mean that the disclosure would not amount



to an unreasonable invasion of privacy. Where the situation is not reflected in the

presumptions of section 23(2), the Act requires that the public body do an assessment

and determine whether or not the disclosure would be an unreasonable invasion of

privacy. Section 23(3) requires that a public body in this situation must consider all of

the relevant circumstances, including:

(a) the disclosure is desirable for the purpose of subjecting the

activities of the Government of the Northwest Territories or a public

body to public scrutiny; ....

(c) the personal information is relevant to a fair determination of the

applicant’s rights; ....

There are other considerations listed, but none of  them are relevant to the situation at

hand. The wording of the section makes it clear that any other relevant considerations

must be examined as well, including, in this case, the fact that the images were

captured in a public building and that there are notices on the entry doors that the

building is under video surveillance. 

I have reviewed the recordings in question and I have no difficulty in finding that they

contain the personal information about the Applicant and many others. The faces of

most of the third parties who appear in the video make the individuals clearly

identifiable. The circumstances of the recordings also reveal additional information

about the individuals depicted - including where they were at the time of the recording

which could very easily lead one to conclude (rightly or wrongly) the reasons they were

at the court house, in that hallway, at that time.  

I agree with the public body that just because the cameras captured images in a public

space does not mean that an individual in that space has no expectation of privacy. 

The public body can use or disclose personal information it collects only for the

purposes for which it is collected. In this case, that purpose is to provide the public body

with a tool to assist them in addressing security issues within the building. The



Applicant argues that this was a “security” incident, which would justify the disclosure. I

disagree. The Applicant is not seeking access to these records so that the Department

can address a security concern/issue within the courthouse.  He is seeking the records

for his own personal purposes. Even if it could be said that the disclosure of the

recordings to the applicant are a consistent purpose, this does not trump the prohibition

with respect to disclosing information that would amount to an unreasonable invasion of

privacy.

All of this said, the public body acknowledges that if it collects the personal information

of an individual, in this case the Applicant, it has an obligation to allow that person

access to the record. They chose to attempt to meet this obligation by providing the

Applicant and his counsel with a viewing of the record. The Applicant is not satisfied

with this and, in fact, suggests that this decision voided the Department’s obligation to

the other individuals depicted in the video because the “privacy cat is out of the bag” as

a result of the showing. Again, I disagree with the Applicant’s argument in this case. 

The department’s attempt to satisfy the Applicant with access to his personal

information is in keeping with the spirit and intention of the Act while, to the extent

possible, maintaining the privacy of the other individuals involved. This way, the

Department maintains control over the recording and over who has access to it in the

future. Once a record has been released to a member of the public, one must consider

it released to the world, as there is no control, at that point over further use or

disclosure by the recipient of the record. 

The public body says it does not have the technical tools or expertise to mask the faces

of the other individuals depicted in the record. The Applicant, in his final response to my

office, indicated that he would be willing to pay the costs of having the recordings edited

so as to mask the faces of third party individuals. This seems to me to be a viable

solution.

Finally, I would address the Applicant’s argument that he is being “denied justice” if he

is not provided with a copy of the video recording in question. I am not convinced that

this is the case. By allowing the Applicant the opportunity to view the unedited version



of the record, he can assess the record to determine for himself what the record shows

and whether it would support further action on his part. Should he decide to pursue

other legal action, either criminal or civil, the unedited recording will be available to him

through the discovery process. Section 3(2)(d) of the Act specifically and clearly

provides that the Act does not limit the information otherwise available by law to a party

to legal proceedings. Further, section 3(2)(e) clearly states that the Act does not affect

the power of any court or tribunal to compel the production of documents in legal

proceedings. If, therefore, the Applicant chooses to pursue further legal action, the

record would be available to him within those proceedings. 

CONCLUSIONS AND RECOMMENDATIONS

I find that the public body took reasonable efforts to provide the Applicant with access

to his own personal information while protecting the privacy of the many third parties

also depicted in the video recordings. I am satisfied that it would be an unreasonable

invasion of the privacy of the other third parties depicted to provide the Applicant with

an unedited copy of the recording. If, however, the recordings can be edited so as to

mask the faces of all individuals in the recording other than the Applicant, the two court

officers and the R.C.M.P. officers, that should be done. I therefore recommend:

a)  that the public body take steps to determine if the recordings are capable

of being edited by an outside agency so as to mask the faces/identities of

all third parties other than the court officers, the Applicant and the RCMP

officer; and

i) if the video record cannot be edited as a result of  the nature of the

program used to record it or for any other reason, the Applicant

should be offered another opportunity to view the record but no

copy should be provided to him;

ii) if the video record can be edited, the public body should obtain a

cost for doing so and present that cost estimate to the Applicant;



b) if the Applicant agrees to the cost quoted and pays those fees to the

public body, I recommend that the public body provide the Applicant with

an edited copy in which he, the two court officers and the R.C.M.P. officer

are the only identifiable individuals in the video.

I further recommend that the Department of Justice take steps to ensure that it has the

necessary technological capacity to be able to provide an applicant with a copy of his or

her personal information captured in video surveillance while protecting the privacy of

others whose images are also captured. 

Elaine Keenan Bengts
Information and Privacy Commissioner


