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BACKGROUND

This matter was referred to me by a Third Party company which sought to prevent the

disclosure of information relating to the business interests of the Third Party. There had

been a request for information made to the Department of Public Works and Services

for:

Email and written correspondence - including any notes from phone

conversations - between [A.B.] or his representatives, and the

Government of the Northwest Territories in relation to the sale of

properties on [Street Name] in Yellowknife. 

In this case, A.B. is/was the proprietor of a business which had various dealings with

the Government. He has requested my office to review the decision by the Department

of Public Works to disclosure of some of the responsive records.

THE RELEVANT SECTIONS OF THE ACT

Firstly, it is to be noted that section 33 of the Act provides that, on a review of a

decision to give an applicant access to all or part of a record containing information that

relates to a third party, the onus is on the third party to establish that the applicant has

no right of access to the record.

A.B. referred to and relied on section 24(1)(b) and 24(1)(c) of  the Act as the reason the

information in question should not be disclosed. These subsections read as follows:



24.(1) Subject to subsection (2), the head of  a public body shall refuse to
disclose to an applicant

(b) financial, commercial, scientific, technical or labour relations
information

(i) obtained in confidence, explicitly or implicitly, from a
third party, or

(ii) that is of a confidential nature and was supplied by a
third party in compliance with a lawful requirement;

(c) information the disclosure of which could reasonably be
expected to

(i) result in undue financial loss or gain to any person,
(ii) prejudice the competitive position of a third party,
(iii) interfere with contractual or other negotiations of a

third party, or
(iv) result in similar information not being supplied to a

public body.

A.B.  pointed out that section 24 is mandatory, which means that if the records fall

within the scope of the section, the public body is prohibited from disclosing the

records, or those parts of the records which fall within that scope.  Based on previous

recommendations from this office, A.B. argues that these provisions provide that 

if the information is commercial information that was supplied in
confidence, then the information is protected from disclosure.
Alternatively, even if the first test is not met, the information will still be
exempt from disclosure if its disclosure could reasonably be expected to
result in financial loss or to prejudice the competitive position of a third
party. 

A.B. further argues that assessing whether the information was obtained in confidence

must be determined by the application of a three part test:

a) Is the content of the record such that the information it contains is not

available from sources otherwise accessible by the public or that could not

be obtained by observation or independent study by a member of the

public acting on his own?



b) Did the information originate and was it communicated in a reasonable

expectation of confidence that it would not be disclosed?

c) Was the Information communicated, whether required by law or supplied

gratuitously, in a relationship between the government and the party

supplying it that is either a fiduciary relationship or one that is not contrary

to the public interest, and which relationship will be fostered for the public

benefit by confidential information?

THE APPLICANT’S POSITION

The individual who had requested the information noted above was advised of the third

party’s objections and invited to provide this office with submissions or argument in

favour of disclosure. No such submissions were received.

THE PUBLIC BODY'S POSITION

In responding to the request for information, the public body indicates that it provided

each of the third parties affected by the responsive records with copies of the records

which they intended to disclose in the form which they proposed to disclose them,

including any proposed redactions. They took no further position with respect to the

issues raised by the Third Party.

THE RECORDS

The records identified as being responsive to the Request for Information consisted of

54 pages of email correspondence and 73 pages of records which were attached to

one or more of those emails. It appears that the public body decided to “cut and paste”

only those parts of the records that they considered responsive, and created a new

“record” containing only those cut and paste portions of the emails.  These cut and

pastes were then numbered sequentially. Unless the Applicant has agreed to this



approach, of course, this is not an appropriate response.  If  an email chain contains

responsive information the entire email chain should be included in the response,

unless the Applicant has specified that he agrees to this approach. I leave this,

however, for the Applicant to address if he is dissatisfied with the response when he

does receive his response.

DISCUSSION

This review will deal only with those portions of the records which the public body has

indicated that it intends to disclose where the Third Party has indicated an objection to

that disclosure. While there are a number of additional records involved, A.B. has

indicated that the company agrees to the disclosure of those records with the

redactions proposed by the public body. In terms of the redactions proposed by the

public body, it will remain open to the Applicant to seek a review of those redactions

once he receives the records, should he decide to do so.

Document AB3 - The Objection

A.B. objects to the disclosure of some information contained in the attachment to this

email. The attachment is a draft version of a Tenancy at Will Agreement between the

GNWT and the company. The public body has proposed the disclosure of this record

with a number of redactions pursuant to section 24(1)(b) and (c). A.B. proposes, in

addition to these redactions, that Clause 6(b) and (c) also be redacted. T he argument is

that the GNWT must be able to ensure that private parties’ proprietary information is

protected and suggests that the Clauses noted are proprietary information.

Document AB4 - The Objection

Again, it is the attachment to this email that causes the company concern in terms of

disclosure. The record is an Offer to Purchase made by A.B.’s company to the GNWT.

A.B. argues that this document contains information of a financial and commercial



nature that was provided to the GNWT’s agent (the real estate agent) in confidence as

part of a negotiation between the parties and, therefore, argues that section 24(1)(b)

applies. The public body has already proposed a number of redactions, but has left the

GST amount and the amount of the deposit intact in the Offer, as well as the amounts

of two previous offers. A.B. feels these numbers should be redacted.

Documents AB14 and AB 16 - The Objection

The Third Party has not raised any objection to the disclosure of the email portion of

these records, but does object to the disclosure of  the attachment, which in each case

is a copy of a lease agreement between A.B.’s company and the GNWT.  A.B. argues

that section 24 of the Access to Information and Protection of Privacy Act 

recognizes that the GNWT must be able to contract with private parties
and, in order to do so, the GNWT must be able to ensure private parties
proprietary information is protected. The fact that the GNWT is party to
the Lease Agreement does not transform [the company’s] confidential
business information into public information that can be accessed by
competitors and the general public.

A.B. argues that the Lease Agreement contains the company’s proprietary financial and

commercial information, information about its business intentions, the nature of  the

interest granted to the company and the amount the company was prepared to pay for

that interest. It also contains terms that were specifically negotiated between the

parties. A.B. argues that all of this is information is “financial and commercial

information that is directly related to the company’s operations and the way it structures

its business” and as a result, the first part of the test under section 24(1)(b) is satisfied.

A.B. further argues that this information was provided to the GNWT in confidence,

which is to be implied based on the circumstances, namely the private commercial

negotiations between the parties.

A.B. further argues that section 24(1)(c) also applies because the Lease Agreement

sets out detailed terms and conditions governing the relationship between the company



and the GNWT. Those terms and conditions, A.B. argues, were the subject of

negotiations between the parties and reflect the conditions under which both parties

were prepared to do business at the time. The substantive terms and conditions, when

viewed as a whole, reflect the business interests of the company and would provide

valuable insight to a third party about the company’s confidential and proprietary

business practices. It is argued that if those terms and conditions become public, the

company’s competitors are likely to make use of that information, giving those

competitors an unfair advantage in competing with the company in the future. A.B.

argues that the company operates in a highly competitive market and any small

advantage or disadvantage could have significant implications for the company. If the

substantive clauses of the Agreement are disclosed, A.B. argues, the information

contained could reasonably be expected to prejudice the company’s competitive

position, could interfere with contractual or other negotiations and could result in similar

information not being supplied to the Department of Public Works in the future.

Based on these submissions, A.B. argues that, in addition to the information already

redacted from the agreement, the following information should be withheld:

Clause 1.1: the reference to the duration of the lease;

Clause 1.2: the terms applicable to exercising the option to renew and the

duration of the renewal;

Clause 3: in its entirety; at the very least, the reference to the purchase price

in clause 3.1 should be redacted, which would be consistent with

the redaction of the information contained In Clauses 3.1.1, 3.1.2

and 4.3;

Clause 7.3: in its entirety; and

Clause 13: in its entirety.



Document AB17 - The Objection

A.B. proposes to have the last three lines of the email dated June 26, 2012 (1:06 PM)

redacted in addition to the proposed redactions by the public body.  A.B. argues that

these thee lines contain information of a financial and commercial nature regarding the

company’s commitment, the amounts invested by the company and its plan for future

operations and states (without more) that if this information becomes public it could

interfere with the company’s competitive position or future negotiations.  

Analysis

As I noted in Review Recommendation 15-139:

...when a third party seeks to prevent the disclosure of records which a
public body has decided to disclose, the onus is on that th ird party to
establish that an exception to disclosure applies and should be protected.
Any third party contracting with the GNWT, or any other government, must
generally be taken to understand that the terms of the resulting contracts
will be public records available to the public. While there may be some
limited provisions in such contracts containing proprietary information
belonging to the third party company, when public funds are involved,
public scrutiny should be anticipated. Disclosure will be the rule and any
exemptions will be narrowly interpreted and applied. 

Section 24(1)(b)

I note that section 24(1)(b) requires that, in order to apply so as to prohibit the

disclosure of information, the financial or commercial information in question must have

been obtained from or supplied by the third party in confidence. The negotiated terms

of a contract between the GNWT and a third party cannot be said to have been

“obtained from” or "supplied by" the third party.

Section 24(1)(b) does not, therefore apply to any of the contractual clauses which A.B.

seeks to protect from disclosure. (AB3, AB14, AB16)



I am satisfied that this section does apply to the numbers which remain in the Offer to

Purchase attached to AB4 as noted above. The numbers are of a financial or

commercial nature and were supplied, in confidence to the GNWT in the course of a

negotiation. They should be redacted before being disclosed.

Section 24(1)(c)

Section 24(1)(c) provides that the head of a public body must refuse to disclose

information, the disclosure of which could be reasonably expected to result in financial

loss or gain to any person, to prejudice the competitive position of a third party, interfere

with the contractual negotiations of a third party or result in similar information not being

supplied to the public body in the future.  

Generally speaking, when relying in section 24(1)(c), the third party must be able to

demonstrate that the harm they claim will result from disclosure is likely and significant.

There must be some empirical evidence that the stated harm will occur. In Alberta, the

Information and Privacy Commissioner has established the test (Order 96-003) that

must be met to establish that there is a reasonable expectation of harm by the

disclosure of information. The party who is asserting the claim (in this case the third

party) must provide objective evidence of three things:

a) there must be a clear cause and effect relationship between the

disclosure and the harm;

b) the disclosure must cause harm and not simply interference or

inconvenience;

c) the likelihood of harm must be genuine and conceivable.

The test is an objective one and it must be applied in the real world. I have accepted

this test in a number of my previous recommendations. In addition, for this section to

apply the harm or benefit which is reasonably to be expected from disclosure must be



"undue". The Oxford Dictionary defines the word "undue" as "unwarranted or

inappropriate because excessive or disproportionate".  In other words, the harm or

benefit anticipated by the disclosure of the information in question must be significant

The issue for me in this case is that A.B. has not provided me with anything upon which

I could conclude that any of the anticipated harms will occur. A mere statement that the

company operates within a competitive market does not meet the threshold for

establishing the likelihood of harm. As the onus is on the Third Party to establish that

the exemption applies, I would have expected something more than this.  Most of the

contractual provisions which A.B. seeks to protect seem to me to be fairly general

clauses that one would expect to see in contracts of this nature. I have nothing before

me to suggest that the specifics of the impugned Clauses have any significance which,

if disclosed, would cause the company to suffer a disadvantage in future negotiations or

reveal any information that would be overly sensitive to the company’s bottom line.

There has been no evidence provided that there are ongoing negotiations or that this

particular Lease Agreement and Tenancy at Will Agreement are about to be

renegotiated in the near future. Specifically there is nothing in the following records

which, without more evidence, would meet the criteria for being withheld pursuant to

section 24(1)( c):

a) Attachment to AB 3 -    Clause 6 of the attachment 

b) Attachment to AB 14 -  Clause 1.1, Clause 1.2, Clause 3, Clause 7.3,

         Clause 13

The only possible exception to this would be the number in paragraph 3.1

which reveals the amount the company will be paying for the lease of the

building over the course of the contract.  Even here, though, unless the

company can show that this number is significantly higher or lower than

market rent for similar facilities, I find it difficult to see how this information

could harm the competitive position of the company. In the circumstance, 

I am not satisfied that A.B. has met the onus of establishing that section

24(1)( c) applies to the information in question.



c) Attachment to AB 16  - see (b)

d) The additional redactions requested by A.B. in AB17

CONCLUSIONS AND RECOMMENDATIONS

I would recommend that the records in question be disclosed to the Applicant in the

form proposed by the public body with the exception of the numbers which remain in

the Offer to Purchase attached to AB4 as noted above. 

I note, once again, that I make no comment on the redactions proposed by the public

body at this time. Should the Applicant wish to seek a review of those redactions after

receiving the response to his Request for Information, that option is still open to him. 

Should he do so, the Third Party will have the opportunity to provide further

submissions on those redactions.

  

Elaine Keenan Bengts
Information and Privacy Commissioner


