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BACKGROUND

On approximately February 22 , 2010, I received a complaint from an individual (thend

“Complainant”) who felt that Yellowknife Education District #1 (“YK 1") had improperly

collected and used his personal information.  

By way of brief background, there are two Education Districts in Yellowknife.  Land

owners pay a school tax levy each year and are able to designate which school district

they wish to support with their tax dollars.   They can designate either of the two school

districts 100% or designate each district a percentage.  These designations are

gathered by the City of Yellowknife (which is not subject to the Access to Information

and Protection of Privacy Act).  

The Complainant runs a small business in Yellowknife which until January of this year

regularly provided services to YK 1.   In January, he received a telephone call from the

Superintendent of YK 1.  According to the complaint, the Superintendent told the

Complainant that he had called because YK 1 did a lot of business with the

Complainant but he had noticed that the Complainant had designated the other

Yellowknife school district to receive 100% of his school tax levy.  He wanted to know

why this was.  Although he needn’t have done so, the Complainant provided an

explanation.  The Superintendent again pointed out that YK 1 gave considerable

business to the Complainant and asked that he allocate some of his school taxes to YK

1 in return for their continued business.

A second phone call was received approximately 2 weeks later, this time from an

assistant to the Superintendent.  She told the Complainant that she was calling to see if



he had changed his tax designation yet.  The Complainant responded “no” and asked

why she was asking.   The assistant indicated that YK 1 had some business to send the

Complainant’s way but she had been instructed to go elsewhere if the Complainant was

not going to switch his tax designation.

YK 1 does not dispute the general facts as stated in the Complaint.  The

Superintendent acknowledged that in his conversation with the Complainant, he had

explained to the Complainant that YK 1 needed to be fair to businesses that supported

YK1.   He says that he did not outright ask for their tax dollars but did say that YK 1 had

an obligation to support businesses which supported YK 1.   He also stated in his

submissions to me that after the first phone call, YK 1 still supported the Complainant’s

business “to the tune of $1,900.00".   As for the assistant’s second call to the

Complainant, the school district did not in any way deny the Complainant’s version of

the call.  The caller was identified as a Student Support consultant.  It was conceded

that the phone call was completely inappropriate.  According to the submissions

received, the Student Support consultant’s actions were not directed nor condoned by

the Superintendent.   The Superintendent suggested that the person who had made the

phone call had been disciplined and had been instructed to provide an apology to the

Complainant.  That apology was received, in writing, from the consultant. 

ISSUES

There are, in my opinion, two issues to be addressed here.  Firstly, was the public body

authorized to collect the information about how each land owner in Yellowknife had

designated his or her school tax dollars?   Secondly, having collected the information,

was the Public Body’s use of that information to contact ratepayers to seek to change

their school support designation authorized under the Access to Information and

Protection of Privacy Act or any other relevant legislation?

 

THE PUBLIC BODY’S EXPLANATION

In its response to me, YK 1 justified their collection of tax information pursuant to



section 40( c)(i) of the Access to Information and Protection of Privacy Act which states

as follows:

40. No personal information may be collected by or for a public body

unless

(a) the collection of the information is expressly authorized by

an enactment;

(b) the information is collected for the purposes of law

enforcement; or

( c) the information relates directly to and is necessary for 

(i) an existing program or activity of the public body, or... 

They say that the information they gathered relates directly to and is necessary for the

activities of YK 1.   According to the submissions received, YK 1 receives 20% of its

budget dollars through taxation.  This, they say, has a huge effect upon programs and

services that YK 1 offers to students and parents.  They point out that the two public

boards in Yellowknife are the only two boards in the NWT that rely on tax dollars to run

programs and in order to budget effectively for each school year they need to have a

fairly accurate picture of the number of tax dollars that they will be receiving.  

YK 1 advised that the City provides them with the tax roll for supporters of YK 1 and

that YK 1 tries to accommodate support for those who support their district.  They

indicated that they find that most businesses support both systems and venture the

opinion that this is a “fair” thing for businesses to do.  They argue that YK 1 needs to be

able to identify and be able to communicate directly with supporters for public

consultation activities and business planning activities, which may identify current and

potential supporters in the community.   They point out that community businesses

have also contacted them to ensure that YK 1 uses their business services in return for

their support of YK 1 in their tax designation.

After receiving their first submission, I asked YK 1 to provide me with more information

in four specific areas.   



Firstly, I asked them to point me toward any specific legislative or other authority which

allows school districts to collect tax information from the City.  Secondly, I asked them

to provide me with an outline of the actual budgeting process, and the legislative

authority behind that process.   Thirdly, I asked that they elaborate on the statement

that the collection of tax information relates directly to and is necessary for the activities

of YK 1.  Finally, I asked them to provide me with direct reference to any legislative

authority which would allow YK 1 to use the personal information they collect as a

public body in the manner outlined in the complaint and whether there was anything

they could point me to which would suggest that individuals would understand that their

personal designation as to school tax support would be used in the manner in which YK

1 used it.

In response, the public body referred me to Section 149 of the Education Act which

deals with voting rights and the exchange of information between the City and the

Education Districts for election and voting purposes.  That section provides that 

149. (1) In this section, "voter" means a voter as defined in the Local

Authorities Elections Act.

         (2) No person shall vote on an issue dealing with the

expenditure of money by a public denominational District

Education Authority unless that person supports the public

denominational education district through property taxes.

         (3) No person shall vote on an issue dealing with the

expenditure of money by a District Education Authority

unless that person supports the education district through

property taxes.

(4) The municipal taxing authority shall forward a list of all

ratepayers who support the public denominational District



Education Authority and the District Education Authority in

the district, to the person supervising a vote under this Act or

in accordance with the Local Authorities Elections Act.

  

(5) Where a public denominational education district has been

established, 

(a) every assessed owner of taxable property, as defined

in the Property Assessment and Taxation Act, shall

file with the Director of Assessment a written

statement setting out whether he or she supports the

education district, the public denominational

education district or both districts in the ratio

indicated, and the assessor shall direct that all levies

for education purposes be directed to the District

Education Authority or the public denominational

District Education Authority according to the

declarations of the owners; and

(b) every voter who is not a ratepayer shall file a written

statement with the returning officer setting out

whether he or she is a supporter of the education

district or the public denominational education district.

As pointed out by the public body in this case, however, this only authorizes the

municipal taxing authority (the City) to provide the list of ratepayers “to the person

supervising a vote under this Act or in accordance with the Local Authorities Elections

Act”.  The purpose of this sharing, therefore, is to allow the ratepayer to vote for the

appropriate school board and/or other vote under the Act.  

They also referred me to Section 22 (2) of the Local Authorities Elections Act which

provides as follows:



(2) A District Education Authority may make use of a list of voters

prepared by a municipal council where it is appropriate or cause

the voters in the electoral district to be enumerated and a list of

voters to be prepared in advance of the election.

When read in context, however, this clearly refers to the use of the municipal voter’s list

for the purpose of an election of Board Members.  

The School District was not able to provide me with any legislative authority which

would allow them to collect information from the municipal authority to use for any

purpose associated with budgeting, funding or taxes.

With respect to funding, they referred me to Section 135(3) of the Education Act which

outlines the process for determining funding for each District Educational Authority. 

That provision provides that the Education Authority is to determine the amount of

funding needed for the year and to forward that information to the municipal authority,

who will then set the mill rate based on the information provided.   YK 1 points out,

however, that the process is actually more complicated than as set out in the legislation. 

Although the mill rates for each of the two Education Authorities is supposed to be set

separately, in practice they are not.  They say that YK 1 is restricted in its ability to insist

on a different mill rate because doing so could have a detrimental impact on the

number of property owners who opt to support YK 1 if the mill rate set for them is higher

than the mill rate set by YK 2.   They are concerned that if the mill rates were different,

ratepayers would tend to support the district with the lower mill rate to the detriment of

the other.  They point out, as well, that Section 18 of the Property Assessment and

Taxation Act lists the information (including personal information) that is required to be

included on the Assessment Role and that that information includes an individual’s

election with respect to which school district they support within a municipal taxation

area.  I could find nowhere, however, in that Act which provided that the information in

the Assessment Role is to be made available to the general public or to District

Educational Authorities or that authorized District Educational Authorities to collect that

information.



In response to my third question, in which I asked them to expand on their statement

that having access to the taxation roles was necessary to the activities of the school

district, I received the following response:

The amount of tax dollars the district receives varies from one year to the

next due to enrolment numbers decreasing and property owners switching

their taxes.  This can have an adverse effect upon the District’s budget

each year.  A one percent enrolment drop or a one percent tax switch

amounts to over $100,000.00 for the District.  This can affect the

programs offered by the District for the following school year.  It is true our

mandate is to educate children, but we need to do it within our fiscal

restraints. 

Finally, with respect to my question about whether there was any specific legislation

which allows the School District to use the information it gathers from the City for the

purpose of soliciting funds in any way, the public body could not provide me with any

such authority.  Nor could they provide me with any indication that ratepayers in

Yellowknife are given any reason to believe that their designation of school support will

be used for any purpose other than to ensure that their tax dollars are properly

designated or to allow them to vote in an election for the appropriate school district.  

THE COMPLAINANT’S POSITION

The Complainant’s position is quite simple.  He feels that the choice of which school

district he supports should be kept confidential except as needed for the purpose of

delegating where his tax dollars should go.  He called it “a religious and spiritual choice” 

based on the type of educational needs that best met his family’s needs.  He

considered it improper for anyone other than the City authorities to have this

information and even more improper that it be used against him as an individual or a

business.   He argues that his choice of school support should have nothing to do with

who the District Educational Authority does business with any more than his religious



beliefs should limit the people he does business with.  He points out, in fact, that he is

obligated not to discriminate against any person on the basis of their religious beliefs

when providing services through his business.    In his opinion, information concerning

which school system he supports should “never be used as a manipulation tool”.  He

points out the irony of the fact that this particular school district has spent huge

amounts of money on anti-bullying campaigns and attempts to teach children that

bullying is wrong but that it appears not to have learned the lessons themselves.   He

further states that he has not received any further business from the school district

since this issue arose in February (although he did get paid approximately $1,900 on

invoices which had been outstanding prior to that).  

DISCUSSION

I am satisfied that YK 1 has the authority to collect tax support information pursuant to

the Local Authorities Elections Act and the Education Act.  Those enactments make it

clear that a the voting list showing which school district residents have elected to

support should be shared with the school districts for the purpose of voting and

elections.  Nowhere, however, is there legislative authorization allowing them to collect

that information for any other purpose.  I am not satisfied that the information collected

by the public body in this case was collected under either of those Acts.  

Nor am I convinced that YK 1 has any authority to collect information with respect to the

individual designations of school tax support except for the purpose of administering

school board elections, once every four years.  Notwithstanding YK 1's argument that

they need this information for budgeting purposes, I am not convinced that this is

authorized by any legislation.   Without legislative change, the school districts will have

to do without knowing which residents of Yellowknife support them and which residents

support the other school district unless those residents are prepared to give that

information to the school district themselves.  I am not convinced that this information

“relates directly to and is necessary for” the school board to undertake its core function,

which is the education of students.  



Furthermore, even if they have the authority to collect the information as to tax support

on an ongoing basis, they have no authority to use that information for any purpose

other than for the administration of elections.  

Section 43 of the Access to Information and Protection of Privacy Act sets out how a

public body which is possession of an individual’s personal information can use that

information:

43. A public body may use personal information only

(a) for the purpose for which the information was collected or

compiled, or for a use consistent with that purpose;

(b) if the individual the information is about has identified the

information and consented, in the prescribed manner, to the

use; or

( c) for a purpose for which the information may be disclosed to

that public body under Division C of this Part.

The public body has not referred me to any justification for the use of school support

information under Division “C”.   I have reviewed that division, and there is nothing in it

which would assist YK 1 in it’s arguments.   So we are left with the specifics in 43(a)

and (b).   Clearly, the Complainant in this case has not consented to the use of his

personal information in the manner it was used by YK 1.   The only use, therefore, that

can be made of the information received by the School District is for the purpose it was

originally collected.   In this case, assuming that the public body collected the

information either pursuant to the Education Act or the Municipal Authorities Election

Act , the purpose of allowing the school districts to have that information is for the

purpose of administering elections, not for the purpose of soliciting tax dollars.   So 

even if YK 1 collected the information legitimately by reason of the legislation

mentioned, the School District’s use of this information in this fashion was improper and

contrary to the Act.



Although I appreciate the School District’s desire to maximize the money available to it

to provide its programs, it cannot lose sight of the fact that it is a public body and that

public bodies cannot do business the same way that a private sector entity might be

able to do.  Quite apart from the narrow privacy issues which were raised in this case,

the Complainant quite rightly raises the issue of the ethical responsibility of government

and suggests that the school board’s actions in this case were nothing short of 

“bullying” the Complainant in an attempt to make him change his school tax

designation.   The fact of the matter is that the Complainant has received no further

business from the School District since this issue arose in January so it seems that the

public body continues to use the information which it received for purposes other than

what was intended...in this case to blacklist the Complainant’s company.

Before making my recommendations, I would simply comment, once again on the need

to include municipalities, in particular tax based municipalities, under the Access to

Information and Protection of Privacy Act.  The City of Yellowknife is the entity which

initially collects this information and it does so pursuant to authority granted to them

under a number of different pieces of legislation.   Once collected, however, there is

nothing to prevent them from disclosing the information to whomever they choose, in

any way they choose to do so.  In this case, I spoke with the City of Yellowknife about

what had transpired and they simply said they had always shared the tax support

information with the school districts as a matter of course.   They did say that they did

not disclose names, just the legal description for the property and the tax designation,

but it takes very little effort from there to identify the name of the land owner.  If they

were covered under the Act, however, this sharing would be prohibited, except as

allowed by statute or for the purpose that it was collected in the first instance which, in

this case, would be for allocating tax dollars and for designating who gets to vote for

which school trustees.    But currently the City is not so constrained and so, technically,

has not improperly shared the information it collects.  That said, I am hoping that they

will reconsider their use of this information and change their practices so that the

people of Yellowknife can feel confident in knowing that their tax support information

will not be used for any purpose other than it’s intended purpose.



RECOMMENDATIONS;

In light of the above discussion, I make the following recommendations:

a) YK 1 (and YK 2) should immediately cease collecting taxpayer information from

the City of Yellowknife except every four years or otherwise as required for the

purpose of administering elections.

b) when such information is collected from the City of Yellowknife, it should be used

only for the purpose of administering the elections as aforesaid and should be

destroyed as soon as the election is complete and the results have been verified

c) to the extent that YK 1 currently has taxpayer information from the City of

Yellowknife, that information should be destroyed immediately;

d) steps should be taken to include municipalities under the Access to Information

and Protection of Privacy Act or to otherwise constrain how municipalities use

personal information collected by them by reason of legislative enactment or

otherwise

e) immediate arrangements should be made to provide advanced ATIPP training

for the Superintendent and all staff in the YK 1's general office to ensure that

they fully understand their obligations with respect to the collection, use and

disclosure of personal information under the Act.  I am concerned that there

does not seem to be any appreciation shown in the responses provided that

there may have been anything untoward about the way in which this

Complainant’s information was used, and this is troubling to me.

f) the Trustees of YK 1 should undertake a thorough review of the tactics used by

it’s office staff to “encourage” individuals who are not currently YK 1 supporters



to change their support.    Although this is beyond the scope of my jurisdiction,

there is something that feels quite unsavory about the way in which the

Complainant was treated and apparently continues to be treated by YK 1, as a

result of using information that they had no business having.  It seems to me that

for a public body to use this kind of tactic is just inappropriate.

g) the Complainant should be provided with a full apology not only from the

Superintendent, but also from YK 1's Board of Trustees.  Furthermore, although I

clearly have no jurisdiction to direct who YK 1 does business with, I would

encourage them to re-instate the Complainant’s business as a regular service

provider for YK 1 and that the staff of YK 1's general office should be instructed

that no business should be discriminated against on the basis of personal

decisions with respect to school tax support.

Elaine Keenan Bengts
Northwest Territories Information and Privacy Commissioner 


