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The Complaint

[1]     On May 20, 2009, the Complainant wrote to Elaine Keenan Bengts, Information

and Privacy Commissioner for the Northwest Territories ("the Commissioner") to file a

privacy complaint under the Access to Information and Protection of Privacy Act  ("the

Act") 

[2]     The Complainant believes that someone within the Department of Health and

Social Services ("HSS") disclosed the Complainant's personal information. The

Complainant also alleges that an employee ("the Employee") with the Department of

Transportation subsequently obtained the Complainant's personal information and

disclosed that information to another person. The Complainant wondered whether the

Employee disclosed the Complainant's personal information to others.

Right to Request a Review

[3]     Section 49.1(1) of the Act states:

49.1(1)  An individual may request the Information and Privacy

Commissioner to review whether a public body has collected, used or



disclosed the individual's personal information in contravention of this

Part.

Appointment of Special Information and Privacy Commissioner

[4]     The Commissioner notified the Complainant on June 16, 2009 that she would be

unable to conduct the review due to a conflict of interest. Section 63.1(1) of the Act

states:

63.1 (1) Where, for any reason, the Information and Privacy

Commissioner determines that he or she should not act in respect of any

particular matter under this Act, the Commissioner, on the

recommendntion of the Committee, may appoint a special Information and

Privacy Commissioner to act in the place of the Information and Privacy

Commissioner in respect of that matter.

[5]     On June 19, 2009, I was appointed Special Information and Privacy

Commissioner for the Northwest Territories to review the Complainant's privacy

complaint.

[6]     In accordance with section 49.5 of the Act, this report sets out my findings and

recommendations with respect to this matter.

Issues

[7]      The issues for my review are:

• Did the Department of Health and Social Services disclose the

Complainant's personal information in contravention of the Act?



• Did the Department of Transportation collect or disclose the

Complainant's personal information in contravention of the Act?

Review

[8]     Section 49.1(2) of the Act states:

49.1(2) On receiving a request for review, the Information and Privacy

Commissioner shall give a copy to the head of the public body concerned.

[9]     Accordingly, I provided a copy of the Complainant's request for review to HSS and

the Department of Transportation. However, I severed information in the request that

was not relevant to the subject-matter of the complaint.

[10]     I granted both public bodies an opportunity to provide information in relation to

the complaint. I also wrote to the Complainant and asked that the Complainant provide

additional information to clarify and support the complaints made against the two public

bodies. I asked all parties to provide their responses to me by August 14,2009 at the

latest.

[11]     I received the public bodies' separate responses on July 24, 2009.

Subsequently, I requested and received additional information from HSS.

[12]     On September 16, 2009, I wrote to the Complainant to advise that I had received

no response from the Complainant. I notified the Complainant that if I did not receive a

response by October 5, 2009 I would proceed with my review based on the information

that is before me. As I did not receive any further communication from the Complainant,

I am proceeding on this matter.



Findings and Recommendations

1. Information at Issue

[13]      The Complainant said arrangements for medical treahnent outside the

Northwest Territories were finalized with HSS the afternoon of May 19, 2009. The

Complainant claimed that the Employee, who is employed with the Department of

Transportation, contacted an individual ("the Third Party") that evening and disclosed to

the Third Party the date when the Complainant would begin treatment and the name of

the facility that the Complainant was planning to attend.

[14]     The information that is the subject of this complaint is the fact that the 

Complainant was going for treatment, the commencement date of the treatment (the

"intake date") and the name of the facility that the Complainant would be attending. The

information will be collectively referred in this report as the "information at issue".

[15]     Section 2 of the Act defines "personal information" as "information about an

identifiable individual". The fact that the Complainant would undergo treatment and the

intake date is information about the Complainant and is therefore" personal information"

as defined by the Act. The name of the facility by itself is not "personal information".

However, when the name of the facility is connected with the Complainant, the

information could be "personal information" as attendance at the facility may reveal

information about the Complainant. Therefore, I find that the information at issue is the

Complainanfs "personal information" .

2. Did the Department of Health and Social Services disclose the Complainant's

personal information?

[16] HSS reviews, approves and commits funding for out of territories placements.



[17]     HSS confirmed that the Complainant’s out of territories placement request was

finalized on the afternoon of May 19th, 2009. The HSS employees who processed the

Complainant’s out of territories placement request said they did not disclose the

information at issue to the Employee or to any other party except in relation to the

processing of the Complainant’s request for out of territories placement.

[18]     HSS sent the Complainant’s Medical Travel Form to Stanton Territorial Health

Authority (“Stanton”) later in the afternoon on May 19th, 2009. Stanton is responsible

for the administration of medical travel for out of territories placements. The Medical

Travel Form had been completed by a physician for the Complainant. The Medical

Travel Form contained the name of the facility and an intake date that was different

than the intake date set by the facility.  HSS said it does not set intake dates or travel

dates as HSS is only responsible for determining whether funding will be provided.

Further, intake dates and travel dates may subsequently change if an individual is

unable to travel on the dates initially planned.  HSS says Stanton is responsible for

contacting individuals to discuss intake dates and travel arrangements.

[19]     In my view, section 48(a) of the Act is relevant:

48.   A public body may disclose personal information 

(a) for the purpose for which the information was collected or

compiled or for a use consistent with that purpose.

[20]     HSS had collected the Medical Travel Form for the processing of the

Complainant's out of territories placement request and the disclosure to Stanton was for

the processing of the Complainant's out of territories placement. As the disclosure was

for the purpose for which that personal information was collected, the disclosure was

authorized under section 48(a) of the Act.



[21]     I found no evidence that HSS disclosed the information at issue to the Employee

or to an unauthorized party. Further, the Complainant did not provide any evidence to

substantiate that HSS disclosed information about the Complainant to the Employee or

to an unauthorized party.

[22]     In the absence of evidence, I find that HSS did not disclose the information at

issue except in relation to the processing of the Complainant's out of territories

placement request.

3. Did the Department of Transportation collect or disclose the Complainant's

personal information in contravention of the Act?

[23]     The Complainant alleged that the Employee obtained the information at issue

and then disclosed that information to the Third Party.

[24]     The Department of Transportation ("the Department") said it did not have the

information at issue. Further, the Department says it "does not collect this type of

medical information".

[25]     The Department says it may collect medical information in relation to its Road

Licensing and Safety Administration Program ("the Program"). Under the Program,

medical information may be provided to the Department directly from a medical

practitioner to support the issuance of a driver's license, or to have this privilege

suspended or revoked, or for a use similar to this purpose in accordance with the Motor

Vehicles Act. The Department confirmed it did not have any medical information related

to the Complainant's name under the Program.

[26]     The review and processing of out of territories placement requests is outside the

Department's mandate. As such, the Department had no involvement in the review and



processing of the Complainant's request for out of territories placement. There was no

reason for the Department to collect the information at issue and there is no evidence

that the Department did collect that information.

[27]     Therefore, I find that the Department did not collect the information at issue. I

also find that the Department did not disclose the information at issue as it cannot

disclose what it does not have. As I conclude there is no collection or disclosure of

personal information, I do not need to consider whether the collection or disclosure was

in contravention of the Act.

Application of the Act

[28]     Although the Complainant alleged that the Employee obtained the information at

issue, the Complainant provided no evidence to substantiate this allegation. 

[29]     Further, if the Employee did obtain the information at issue as the Complainant

alleged, the Employee could not have obtained that information from the Department,

for the reasons set out above. That leaves the possibility that if the Employee obtained

the information, collection occurred from a source and in circumstances in which the

Employee was not acting on behalf of the Department.

[30]     I believe the following comments made by the former Alberta Information and

Privacy Commissioner in Order 99-032 are applicable:

[para. 51] The Act applies to public bodies. However, public bodies are

comprised of members, employees or officers, who act on behalf of public

bodies. A public body can act only through those persons ...

[31]     A public body is accountable under the Act for the actions of their employees.

However, the Act does not apply to employees who may collect, use or disclose



personal information in their personal lives outside the performance of their duties and

employment.

Closing Comments

[32]     In conclusion, I find that:

• The Complainant did not provide evidence to substantiate the complaints that

the Complainant's personal information was indeed disclosed by HSS and

collected and disclosed by the Department.

• HSS did not disclose the Complainant's personal information except in relation to

the processing of the Complainant's out of territories placement. The disclosure

by HSS to Stanton was authorized under section 48(a) of the Act.

• The Department did not collect or disclose the Complainant's personal

information.

This review is now concluded.

Respectfully submitted,

Marylin Mun

Special Information and Privacy Commissioner for the
Northwest Territories


