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BACKGROUND

I have been asked by the Complainant in this case to consider whether his personal

information was improperly used or disclosed.   

The Complainant was an employee of a public body until dismissed from that

employment in the fall of 2008.  Prior to his dismissal, it appears that he had been on a

modified work schedule for medical reasons for a significant period of time.    

There are really two parts to the complaint.   The first complaint arose from a referral

arranged by the employer to assess the Complainant’s need for employment

accommodations. The employer wanted to assess or re-assess what was needed to

accommodate the Complainant’s difficulties and to determine what the specific needs

of the employee were.  To this end, the employer engaged the services of an outside

agency to conduct an assessment of the employee’s condition and needs.  The public

body made arrangements for the assessment and provided the Complainant with

details with respect to the appointments made for him.   The Complainant is concerned

that his personal information was shared with the outside assessor without his

knowledge or consent.   The Complainant acknowledges that he signed a consent to

have the assessment done the day that it was done, but says that he had no choice in

the matter as he had been told that the alternative was a suspension without pay.  He

also signed a consent which authorized the assessor to share the results of the

assessment with the employer. 

 

The Complainant was dismissed from his employment shortly after the assessment was

completed.
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Between the time that the assessment was done and the Complainant was dismissed

from his employment, it appears that he was off work for unrelated medical reasons,

during which time he made occasional visits to the workplace to “complete

administrative work related to” his leave of absence.  At some point he says he was

“barred” from his workplace and the only reason given to him was that his visits were

having an adverse effect on his colleagues.  He subsequently discovered that senior

management had met with one or more of his co-workers and that the topic of the

discussion at the meeting was the Complainant.  It was the discussion in this meeting

that led to his being barred from the workplace.   He says that he was not invited to the

meeting and was not aware that it had taken place until after his dismissal in October. 

He feels that the discussion about him in his absence constituted a breach of his

personal privacy.

THE RELEVANT SECTIONS OF THE ACT

The relevant sections of the Access to Information and Protection of Privacy Act appear

to be as follows:

Section 1, which outlines the intents and purposes of the Act, which are always relevant

when considering the application of privacy issues:

1. The purposes of this Act are to make public bodies more
accountable to the public and to protect personal privacy by

(d) preventing the unauthorized collection, use or disclosure of
personal information by public bodies; and

The definition of “personal information” as contained in section 2 of the Act includes the
following:

“personal information" means information about an identifiable individual,
including

(a) the individual’s name, home or business address or home or
business telephone number
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Section 43 of the Act directs how personal information about an individual can be used:

43. A public body may use personal information only

(a) for the purpose for which the information was collected or
compiled, or for a use consistent with that purpose;

(b) if the individual the information is about has identified the
information and consented, in the prescribed manner, to the
use; or

( c) for a purpose for which the information may be disclosed to
that public body under Division C of this Part.

Sections 47 and 48 of the Act describe when the personal information about an

individual can be disclosed to others:

47. A public body may disclose personal information only

(a)   in accordance with Part 1; or

(b)   in accordance with this Division.

48. A public body may disclose personal information

(a) for the purpose for which the information was collected or compiled
or for a use consistent with that purpose;

(b) where the individual the information relates to has identified the
information and consented, in the prescribed manner, to its
disclosure;

....

(g) for the purpose of hiring, managing or administering personnel of
the Government of the Northwest Territories or a public body;

....

(k) to an officer or employee of the public body or to a member of the
Executive Council, where the information is necessary for the
performance of the duties of the officer or employee or the member
of the Executive Council;
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THE PUBLIC BODY’S POSITION

I asked the public body to respond to the allegations of breach of privacy made by the

Complainant.   They did not provide me with any reference to those sections of the Act

which might apply, but they did provide a number of background documents and an

explanation as to the context surrounding their actions concerning the Complainant.

It is the public body’s position that they were acting in accordance with the Health and

Safety provisions of the Collective Bargaining Agreement, and in particular, Article

40.05 (a) and (b) which state as follows:

a) Where the employer requires an employee to undergo a specific
medical, hearing or vision examination by a designated qualified
medical practitioner, the examination will be conducted at no
expense to the employee.   The employee shall, upon written
request, be able to obtain results of all specific medical hearing or
vision examinations done.

b) Employees shall authorize that the requested specific medical,
hearing, or vision examination information be supplied to the
Employer with the understanding that such information shall be
maintained in a confidential manner in the Human Resources
Section of the applicable Department, Board, Agency or Region. 

Employees shall not refuse to take such medical, hearing or vision
examinations.

They also provided me with a copy of the written correspondence between the public

body and the outside agency which undertook the assessment on behalf of the public

body.  Although I am not aware of whether or not the Complainant in this case has

been provided with a copy of that correspondence, I have reviewed the exchange of

correspondence and I confirm that there is no reference to the Complainant in any of

the preliminary correspondence.  The preliminary correspondence referred only to “an

employee”.   The outside agency was advised of the Complainant’s name, his position

and a copy of his job description by means of a letter dated July 15 , 2008.   It appearsth

from the face of this letter that, at the time it was written, the Complainant had agreed,
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at least verbally, to the assessment.     The Complainant consented to the assessment

in writing on July 22 , and at the same time agreed to allow the assessor to share thend

results of the assessment with the employer. The appointment for the Complainant to

see the outside agency was on July 22 .nd

With respect to the staff meeting, the public body indicates that there was a request

from a staff member to meet with management with regard to concerns staff members

were having with the Complainant “constantly being at the work site when he was off of

on sick leave”.  The head of the organization asked another senior employee to

accompany him to a meeting with the staff member.  After this meeting, a letter was

sent to the Complainant asking that he refrain from visiting the premises while on sick

leave without permission from management.

THE COMPLAINANT’S POSITION

The Complainant has given the following response:

1. The consents which he signed were not signed until the day of the appointment

and that, furthermore, they were signed under duress as he had been threatened

with suspension if he did not agree to the assessment or the exchange of

information.  He goes on to say that had he had any inclination that he would be

fired after the assessor’s report was receivd, he never would have agreed to it at

all.  

2. He was concerned about the description used by the public body of the

assessment as being “independent” because, he says, he had no say in who did

the assessment and no advance notice that the arrangements were being made.

3. The Complainant objected to references made in the public body’s submissions

about a “return to work policy” and was concerned that the raising of this policy
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might somehow prejudice separate proceedings which are pending against the

employer related to that subject matter.

4. The Complainant also objected to the mention of the collective bargaining

agreement by the public body in its submissions, indicating that there were also

proceedings against the public body for violations of that agreement.   He did not

want to “risk or compromise those proceedings” by responding to the public

body’s statements in that regard.

5. The Complainant objected to certain material which the public body provided

with its submissions concerning the law of workplace accommodation.  He felt

that this was outside the scope of my review.

6. The Complainant takes the position that all the arrangements for his assessment

were made in advance and without his approval, or knowledge and without

consultation with him.  He says that he did not inform the assessor that he would

be attending the appointment until the day before the appointment.   He

contends that his personal information was given to the assessor without his

consent.

7. The Complainant was concerned about the source of the complaint concerning

his attendance at the workplace while he was on sick leave.  He suggests that

both the head of the organization and the other manager in attendance at this

meeting “were found to have violated an employee’s privacy and or

confidentiality in the past” and indicated that “a staff member in the past had

admittedly violated my privacy/confidentiality by trying to extract personal

information related to my injury from my caseworker while I was on WCB”.  He

believes this is the same staff member who registered the complaint with his

managers.  
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8. The Complainant views the reference by the public body to the “return to work

policy” to be an attempt to justify the meeting held with the staff member and

says that the two matters are not in any way connected.

9. The Complainant says that a discussion took place related to him, without his

knowledge or consent and that this is unacceptable.  He says he was denied due

process and his privacy/confidentiality was breached.

DISCUSSION

As a preliminary comment, I would point out that it is clear from the materials which I

received from both parties that there were ongoing issues between the employer and

the employee in this case.  It is not my mandate to comment on those issues, except to

the extent that they are relevant to the Complainant’s concerns with respect to his

privacy.   To the extent that both of the parties provided me with information about the

dispute which did not help me in connection with evaluating the privacy issues raised, I

have disregarded those submissions. 

The Access to Information and Protection of Privacy Act has, as one of it’s purposes, to

protect personal privacy by preventing the unauthorized collection, use or disclosure of

personal information by public bodies.   Not all uses or disclosures of personal

information are, however, unauthorized.

A number of questions arise in this case.  Firstly, was there a disclosure of the

Complainant’s personal information to the assessor?  Secondly, if so, was it an

unauthorized disclosure?  Thirdly, was there a disclosure of the Complainant’s personal

information to a third party in connection with  the meeting held between two senior

employees of the public body and the staff member in which the behaviour of the

Complainant was discussed?  If so, was that disclosure unauthorized?   
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1. Was there a disclosure of the Complainant’s personal information to the

assessor? 

To answer this question, we must first confirm that the information disclosed to the

assessor was, under the definitions provided in the Act, personal information.  

No personal information that could possibly identify the Complainant appeared in any of

the correspondence between the public body and the assessor prior to July 15 .  Priorth

to that, all of the correspondence merely referred to “an employee”.   On July 15 ,th

apparently after the Complainant had advised the employer that he would participate in

the assessment, the public body wrote a letter to the assessor providing the

Complainant’s name, position and a job description.  

I am satisfied that the Complainant’s name and his position within the public body are

his personal information and that this information was disclosed to the assessor in the

public body’s letter of July 15, 2008.

2. Was this an unauthorized disclosure?

Just because information is classified as “personal information”,  does not mean that a

public body can never use or disclose that information.  

Section 48 of the Act directs when personal information about an individual can be

disclosed to third parties.   In part, Section 48 allows that personal information can be

disclosed to third parties for the purpose of hiring, managing or administering personnel

of the Government of the Northwest Territories or a public body.  It may also be

disclosed for the purpose the information was collected or compiled, or for a use

consistent with that purpose, or where the individual has consented “in the prescribed

manner” to its disclosure.  



-9-

In this case, the public body says that it’s resort to the independent assessor was a last

resort in an ongoing struggle with the Complainant to get the information they needed to

address their obligation to accommodate him in his employment.  They say human

rights legislation requires an employer to accommodate those who have disabilities and

the Complainant was claiming a disability.   It appears from the materials received from

both the Complainant and the public body in this case, that there was a disagreement

between the parties about how much information the public body needed and the

sufficiency of the information provided by the Complainant.  It is also clear that this

struggle went on for many months - in fact, for close to a year - without the Complainant

being able to satisfy the employer’s requests for answers to certain questions which

they felt they needed to properly assess their obligation to accommodate the

Complainant.  The issue here was, clearly, a personnel management issue. 

As noted above, until the day that the Complainant apparently agreed to participate in

the assessment (July 15 , 2008), all of the correspondence between the assessor andth

the public body referred only to “an employee” and gave no details as to the nature of

the employee’s work or position.   On July 15 , a letter was written to the assessorth

which contained the Complainant’s name, position and job description, which was the

bare minimum which was required, I would suggest, in order for the assessor to

undertake his evaluation.  

I am satisfied that the Complainant implicitly consented to the disclosure of that

information when he agreed verbally to participate in the assessment.   The July 15th

letter indicates that the Complainant had agreed to the assessment and there is nothing

in the Complainant’s submissions which suggests that he had not agreed (although he

says he was under duress when he did so).  He says he didn’t confirm with the

assessor that he would be participating until the day before the assessment

appointment, but that does not negate the confirmation he had provided to the public

body that he would, however reluctantly, participate in the process.    He knew, or ought

to have known at that point, that the assessor would have to have some basic
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information about him (his name and the physical requirements of his position) in order

to do the assessment.  By indicating to the public body that he would participate, there

was an implicit agreement that the assessor would be provided with this basic

information.

The Act, however, suggests that consent to disclosure must be done “in the prescribed

manner”.   Unfortunately, no manner of consent has been prescribed.   I question,

therefore, without deciding, whether an individual can ever consent to the disclosure of

his or her personal information when no method of consent has been prescribed.    I do

not believe, however, that this issue has to be decided in this case as, in my opinion,

the public body was authorized to disclose the information it did to the assessor, with or

without his consent.

Section 48(g) allows that personal information can be disclosed for the purpose of

hiring, managing or administering personnel of the Government of the Northwest

Territories or a public body.  The disclosure, of course, should always be limited to that

which is absolutely necessary.   I am satisfied that the public body was, in this instance,

authorized to disclose the limited information about the Complainant which they

disclosed to the assessor in order to assist them in managing the Complainant and

providing him with any necessary accommodations.

3. Was there a disclosure of the Complainant’s personal information to a third party

in connection with the meeting held between two senior employees of the public

body and the staff member in which the behaviour of the Complainant was

discussed? 

The Complainant has not been specific about what information about him was

disclosed at the meeting between the staff member and the two managers, other than

his name and perhaps the fact that he continued to spend time at the workplace while

he was on sick leave.   Nor is it clear whether the Complainant’s focus is on the
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information which the staff member provided to the managers or information which the

managers imparted to the staff member during this meeting.   

I am not entirely convinced that a discussion like this, in the context of the workplace,

taking place between individuals all of whom are employees in the workplace and with

respect to issues arising in the workplace can be considered to involve any “disclosure”

of personal information.   Be that as it may, again for the purposes of this review, I am

prepared to accept that the Complainant’s personal information was used or disclosed

during this meeting.

4. Was this exchange of information unauthorized?

Once again, I am satisfied that any use or disclosure of the Complainant’s information

which might have taken place in the meeting between the staff member and the two

managers took place in the context of the need to manage personnel.   It would be

impossible to run any workplace without some discussion about individual employees in

the normal day to day management of a those employees.   In this case, an employee

had a concern which was taken to management, who listened to the complaint and took

steps to address the concern.  It seems clear that some personal information about the

Complainant was exchanged during these discussions (i.e. his name, that he was on

sick leave and that he was making appearances at work).   There really is no way to

manage people without some disclosure of personal information.   To accept the

Complainant’s contention that you can never talk about an employee without their

consent would amount to an impossible standard.

CONCLUSIONS AND RECOMMENDATIONS

Based on the above discussion, it is my opinion that disclosures of the Complainant’s

personal information did happen, but those disclosures were authorized by the Access

to Information and Protection of Privacy Act.   I would, therefore, make no
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recommendations arising out of this complaint.   I would, however, caution the public

body that they should be careful in situations involving the use of outside service

providers to ensure that the absolute minimal amount of personal information required

to undertake the task at hand is provided to the contractor.  Furthermore, the best

policy will always be to obtain specific written consent to the disclosure where that is

possible.

  

Elaine Keenan Bengts
NWT Information and Privacy Commissioner 


