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BACKGROUND

On May 14th, 1997, the Applicant made a request for information from the Department

of Health and Social Services for certain personal information of the Applicant. The

specific information requested was; 

a. All documentation pertaining to the Applicant relating to her
employment with the Government of the Northwest Territories
(GNWT) and/or the Keewatin Regional Health Board (KRHB), any
complaints and/or letters of concern which referred to the Applicant
which had been received by the GNWT and/or the KRHB, and any
other records regarding the Applicant held by the GNWT and/or the
KRHB, including e-mail and/or other electronically produced
information;

b. All documentation held by the person, or in the offices of, the
Honourable Kelvin Ng, the Honourable Manitok Thompson, the
Honourable John Todd, the Honourable Kevin O'Brien and any
other MLA who may have files and or/documents in relation to the
Applicant, her employment with the GNWT or the KRHB, any
complaints and/or letters of concern in which the Applicant is
mentioned and any other records relating to the Applicant,
including e-mail and/or electronically produced information.

c. Full disclosure of any and all documentation, as described above,
from the person or offices of certain named individuals, some of
whom were employed by the GNWT and some of whom were not.

On approximately July 30th, 1997, the Information and Privacy Co-Ordinator for the

Department of Health and Social Services (DHSS) advised the Keewatin Regional

Health Board  of the request and advised them that, as an affected Third Party

under section 26 the Act, they had the right to consent to the release of information or

to object to such release. The KRHB made submissions to the Department of Health



and Social Services on September 19th,1997, objecting to the release of the identified

information. By letter dated October 22 , 1997, the KRHB's counsel was advised bynd

the Department that they had reviewed the submissions made on behalf of the Board

but had decided to release the information, in an edited form, to the Applicant.  On

November 21st, 1998, this office received the Third Party's Request for Review, asking

me to review the Department's decision to release the information in question.

Upon determining that there did not appear to be any possibility that a negotiated or

mediated settlement might be possible, I proceeded to request from the Third Party

their submissions on the issue, pointing out that, pursuant to section 33(3)(b) of the Act,

the onus of establishing that the Applicant had no right to the information requested

was on the Third Party. After some delay, the Third Party chose to rely on the original

submissions made by them on September 19 .  th

In undertaking this review, I have obtained from the ATIPP Co-Ordinator for the Public

Body a copy of all of the documentation which she intended to release to the Applicant,

along with "edited" versions of that documentation indicating the specific information

which would be released and which information would be edited as provided for in the

Act.

THE RECORDS:

The records identified by the Department of Health and Social Services as being

responsive to the Applicant's request comprise the following:

a. A faxed memorandum from a high ranking employee of the KRHB

to Dave Ramsden, Deputy Minister of the Department of Health

and Social Services dated February 25 , 1997th

b. An e-mail message from an employee of the Department of Health

and Social Services to a named individual (S.M) dated May 27,



1997. It is not clear from the document itself whether SM is an

employee of the KRHB or the DHSS.

PRELIMINARY ISSUE:

An issue which must be addressed before we can review the merits of the various

exemptions claimed by the parties is whether the documents in question are "records"

within the meaning of the Access to Information and Protection of Privacy Act. The

KRHB argues that it is not a "public body" as defined by the Act and it, therefore is not

required to release information in its records.  They argue with respect to the first

document that, as it originated with KRHB, the DHSS had no proprietary interest in the

information and that it is not, therefore, legally obliged to disclose it under the Act. They

argue with respect to the second document that, although the document originated with

the DHSS, the information is proprietary information belonging to the KRHB and is not,

therefore, subject to the Act. 

Section 2 of the ATIPP Act, a "record" is defined as follows:

a record of information in any form and includes information that is written,
photographed, recorded or stored in any manner but does not include a
computer program or other mechanism that produces records 

Section 3 of the Act states that:

This Act applies to all records in the custody of or under the control of
a public body, including court administration records, but does not apply
to the following:

a) a record made from information in a court file, a record of a judge
of the Court of Appeal, the Supreme Court or the Territorial Court
or a record of a Justice of the Peace;

b) a personal note, communication or draft decision of a person who
is acting in a judicial or quasi-judiciaI capacity;



c) a record relating to a prosecution where all proceedings in respect
of the prosecution have not been completed;

d) a question that is to be used on an examination or a test;

e) material placed in the Northwest Territories Archives by or for a
person other than a public body;

f) a record made from information in a registry operated by a
public body where public access to the registry is normally
permitted. (emphasis mine)

There is nothing in the Act to suggest that the Government must have some kind of

proprietary right to the information it has in its possession in order for that information

to fall under the Act.  Any record in the custody or under the control of a Public Body is

subject to the Act.  The Department of Health and Social Services has, quite rightly,

reviewed its records and identified two documents which are responsive to the

Applicant's request.  If they are in the possession of the public body, they are subject to

the Act and must be release to the Applicant, subject to the application of any of the

other exceptions under the Act.  Even if the Third Party's argument was a good one, I

see nothing in either document to suggest that KRHB had any kind of "proprietary" right

in the information in question.

At least for now, the KRHB is correct in stating that it is not a "public body" as defined in

the ATIPP Act.  It is my understanding that regulations to bring the Health Boards and

educational institutions under the Act are presently being developed.  As soon as those

regulations are in place, the Applicant will be entitled to the information requested in

her Request for Information directly from the KRHB.  Until then, however, although the

Board might be well advised to provide the information requested, I have no power

under the Act to make recommendations to that body.  I have considered the

relationship of the KRHB to the Government of the NWT. I have reviewed the contract

between the DHSS and the Board.  Clearly, the Board is not completely independent of

Government.  Quite the opposite, although independent in some ways, it is subject to

the ultimate control of the Government and is wholly reliant on the Government for its



existence.  It is my opinion that the KRHB is a government agency.  However, as the

regulations under the ATIPP Act have not yet designated the various health boards 

throughout the Northwest Territories as contemplated by section 2, they cannot yet be

compelled to produce the documentation requested by the Applicant.

In the result, we are dealing only with the two documents noted above, both of which

were in the possession of the DHSS.

THE EXCEPTIONS CLAIMED:

The DHSS has indicated that it is prepared to release portions of the two documents in

question. It proposes, however, to edit the two documents heavily, relying on specific

sections of the act, specifically:

Section 23(2)(g) and (i)

A disclosure of personal information is presumed to be an unreasonable
invasion of a third party's personal privacy where 

g) the personal information consists of personal recommendations or
evaluations about the third party, character references of personnel
evaluations;

i) the disclosure could reasonably be expected to reveal that the third
party supplied, in confidence, a personal recommendation or
evaluation, character reference or personnel evaluation

In order to properly understand this claimed exemption, it is also important to refer to

section 23(1), which reads as follows:

The head of a public body shall refuse to disclose personal information to
an applicant where the disclosure would be an unreasonable invasion of
personal privacy.



Section 24(1 )(b)(i)

Subject to subsection (2), the head of a public body shall refuse to
disclose to an applicant. ....

(b) financial, commercial, scientific, technical or labour relations
information

i) obtained in confidence, explicitly or implicitly, from a third
party

Section 24(1)(c)

( c) information, the disclosure of which could reasonably be expected
to:

(i) result in undue financial loss or gain to any person,
(ii) prejudice the competitive position of a third party;
(iii) interfere with contractual or other negotiations of a third

party, or
(iv) result in similar information not being supplied to a public

body

The KRHB, in addition, relies on section 23(2)(d)

(d) the personal information relates to employment, occupational or
educational history;

and 23(2)(g)

(g) the personal information consists of personal recommendations or
evaluations about a third party, character references or personnel
evaluations;

It further refers to section 23(3)(e)

In determining whether a disclosure of personal information constitutes an
unreasonable invasion of a third party's personal privacy, the head of a
public body must consider all the relevant circumstances, including
whether



e) the third party will be exposed unfairly to financial or other harm

Finally, the KRHB relies on section 22 which states:

The head of a public body may refuse to disclose to an applicant personal
information that is evaluative or opinion material compiled solely for the
purpose of determining the applicant's suitability, eligibility or qualifications
for employment or for the awarding of government contracts or other
benefits when the information has been provided to the public body,
explicitly or implicitly in confidence.

DISCUSSION

As a preliminary comment, under the Act, the onus is on the public body to establish

that the Applicant has no right of access to those parts of the documents which it

wishes to edit.

The question is not quite so clear where the onus lies as between the Third Party and

the Applicant.  If the information which the Third Party wishes to protect is personal

information belonging to the Third Party, the onus is on the Applicant to establish that

the disclosure of the information would not be contrary to the Act.  In any other case,

the onus is on the Third Party to establish that the Applicant is not entitled to the

information.   By definition, a corporate Third Party does not have "personal

information".  Section 2 of the Act defines "personal information" as follows:

"Personal information" means information about an identifiable
individual, including:

a) the individual's name, home or business address or home or
business telephone number;

b) the individual's race, colour, national or ethnic origin or religions or
political beliefs or associations;



c) the individual's age, sex, sexual orientation, marital status or family
status;

d) an identifying number, symbol or other particular assigned to the
individual;

e) the individual's fingerprints, blood type or inheritable
characteristics;

f) information about the individual's health and health care history,
including information about a physical or mental disability;

g) information about the individual's educational, financial,
criminal or employment history;

h) anyone else's opinions about the individual;

i) the individual's personal opinions, except where they are about
someone else.

The Alberta Information and Privacy Commissioner has held that, for the purposes of

the Alberta Freedom of Information and Protection of Privacy Act, which has a very

similar definition of "personal information", the word "individual" means a single human

being. (Order 96-019, March 6, 1997).  I agree with this interpretation. As corporations

and other entities are not "single human beings" they are not individuals and therefore

do not have "personal information".

I therefore find that the onus in this case lies with the Third Party to establish that the

information should not be released to the Applicant.

The Applicant has asked for personal information about herself. Under the Act, there

are very few cases in which a person would not be entitled to his or her own personal 

information. The Third Party and the DHSS cite exceptions relating to the "personal

information" of the third party to contest the release of the information.

There are two documents in issue. The first of these (Document #1) appears to be a

memorandum in which a senior employee of the KRHB is bringing the Deputy Minister



up to date on the particulars of an employment dispute between the Applicant, who was

also a senior employee of the KRHB, and the Board and requesting a clarification of a

certain aspect of the contractual relationship between the DHSS and KRHB.  It is not

labeled as "confidential". The only topics discussed in the memorandum are discussed

within the context of the Applicant's employment dispute with her employer.  At least

some of it falls within the definition of "personal information" belonging to the Applicant.

The second document (Document #2) is an e-mail written by an employee of the DHSS

to someone apparently employed by the KRHB (although the position of the recipient is

not entirely clear).  It's subject line indicates the name of the Applicant.  It passes on

information received from T (no last name indicated), again in relation to the actions

being taken with respect to the employment dispute with the Applicant.  It also passes

on a second hand opinion of a senior employee of the KRHB about the Applicant and

discusses strategy.  There is no indication that the communication was intended to be

confidential other than the relative candor with which it is written.  I note that the

communication was sent bye-mail, which is notoriously not private. 

Section 24(1)(b)(i)

I see nothing in the content of Document #1 which suggests that it was written in

confidence, either implicitly or explicitly. It appears that the correspondence was

entered into with a view to the KRHB meeting its obligations to keep the DHSS

informed under the terms of its contract with the DHSS and to obtain clarification of at

least one aspect of the relationship between the KRHB and the DHSS. Simply

asserting, now, that the document was written in confidence is not sufficient to make it

so. The matter must be considered in light of all of the circumstances, including the

nature of the information. I cannot find anything in this document which should prevent

its release to the Applicant under section 24(1 )(b)(i).

As noted above, I also have some difficulty finding that Document #2 was written in

confidence simply on the basis of the means used to deliver the message. E-mail is



notoriously not private. For this reason alone, I cannot say that this document could

possibly have been sent implicitly in confidence. However, even if the means of

communication were different, section 24(1 )(b) applies to information which was

obtained FROM a third party in confidence. The information in this document clearly is

not coming from a third party. It is information being given TO a third party by the

DHSS.   Section 24(1 )(b) cannot, therefore, apply to this document.

Section 24(1 )(c)

Both of the parties also rely on section 24(1 )(c) to protect part or all of the information

in the two documents from disclosure to the Applicant. In particular, it is suggested that

the release of the information could reasonably be expected to result in undue financial

loss or gain to a person, in particular the KRHB. The argument is that if the information

is released, it may lead to labour/management disputes which could reasonably be

expected to result in undue financial loss to the KRHB. They provide no basis for this

assertion. In the case of Document #1, it relates only to the specific dispute between

the Applicant and the Board and I see nothing in it which might lead to a labour/

management dispute of a more general nature. There must be a "reasonable

expectation" of such a loss. This requires more than simply a bald assertion on the part

of the Third Party. There must be some basis upon which the assertion is made and it

must be reasonably obvious that it might lead to a financial loss. Further, the

"reasonable expectation" must be that there will be "undue" loss.  Even if the release of

the information in question were to lead to a more difficult labour/management

relationship, I simply cannot see, on the basis of the information which has been

provided to me, how this might result in undue financial loss (or gain) to either of the

parties.  The same must be said with respect to Document #2. There is nothing before

me to suggest that the information in this document could be "reasonably expected" to

result in "undue" financial loss to the KRHB, although it may well be embarrassing.

The KRHB also suggests that the release of this information might lead the Applicant to

commence a court action against the KRHB which could be "reasonably expected" to



result in "undue" financial loss to the Board.  Again, this argument falls far short of

showing a "reasonable expectation of undue financial loss".  If a court action were 

commenced and were successful, a loss incurred by the Board as a result could not be

said to be "undue".  Furthermore, the Applicant could commence a court action whether

or not she had this information in hand and, were she to do so, she would be entitled to

this information in any event from within the litigation process.  Therefore, the release of

the information will not, in and of itself "result" in any loss to the KRHB, let alone

"undue" financial loss.

The KRHB also argues that, should the dispute between the Applicant and the KRHB

become more intense, the fact that certain opinions were expressed regarding her

worthiness as an employee might affect the KRHB's ability to negotiate a reasonable

settlement with the Applicant.  In my opinion, the right of the Applicant to receive her

personal information, including opinions about her given by others, cannot have the

effect of interfering with the KRHB's ability to negotiate a settlement. It might change

their approach, or even their starting point, but I cannot see how providing the

Applicant with her own personal information could possibly "interfere" with the ability of

the KRHB to negotiate with her.

Finally, the KRHB suggests that the release of the information contained in these

documents could be reasonably expected to result in similar information not being

supplied to a public body. This argument must also fail. The information in question

appears to have been exchanged pursuant to the KRHB's obligations to report to the

DHSS under its contractual arrangement with that government department.  Document

#1 does not appear to me to be a "voluntary" or "casual" exchange of information.  It

was information being exchanged as a result of the very close contractual relationship

between the KRHB and the DHSS.  These two bodies, by virtue of the nature of the

contract between them, must exchange information. The release of this information

may well lead parties such as the KRHB to be more circumspect in the kinds of

comments made and perhaps may be careful to consider whether certain

communications might be labeled as confidential in appropriate circumstances,



although simply claiming confidentiality does not necessarily make it so.  However,

there does not appear to me to be any substantive reason to believe that the level of

communication between the KRHB and the DHSS will change as a result of the release

of this information.

This argument cannot apply to Document #2, as this document originated FROM the

DSS. It was not information provided TO the public body.

Section 23

This section provides that a request for personal information will be denied where the

disclosure would be an unreasonable invasion of the third party's personal privacy. It is

important to keep in mind the definitions here.  Section 23 sets out certain situations in

which the release of "personal information" must be presumed to be an unreasonable

invasion of the third party's personal privacy.  Once again, however, the term "personal

information" relates only to information about an "identifiable individual".

Because the KRHB is not an individual, the presumptions set out in section 23 do not

apply.  A "board" cannot have personal information which would attract the protection of

this section. The only personal information which appears in either of these documents

is the personal information of the Applicant, and she is clearly entitled to receive her

own personal information.  As there is no other personal information contained in either

of the documents, Section 23 does not apply. 

Section 22

The KRHB finally argues that the head of the public body may refuse to release the

information requested where that information is "evaluative or opinion material compiled

solely for the purpose of determining the Applicant's suitability, eligibility or qualifications

for employment..."  Because the Applicant was already an employee of the KRHB, the

information cannot be said to have been compiled for the purpose of determining her



suitability for employment. In fact, there is nothing in these documents which make any

reference to the Applicant's "suitability", "eligibility" or "qualifications" for her position

with the KRHB.  Even if they did, the comments relate to an ongoing employment

dispute of someone already employed and not to determining the Applicant's suitability

for a new position. This section cannot apply.

SUMMARY AND RECOMMENDATION:

It is my finding and recommendation that both of the Documents should be released to

the Applicant, unedited.

Elaine Keenan Bengts
Access to Information and Privacy Commissioner


