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BACKGROUND

On June 7 , 2004 I received a request from the Applicant to review the responseth

she had received to a Request for Information she had made to the Department

of Education, Culture and Employment.    The record which the Applicant had

requested was a report which had been prepared by an investigator as a result

of  complaints the Applicant had made alleging workplace abuse and

harassment.   The Department received the Applicant’s Request for Information

on May 3 , 2004.  rd

On June 2 , 2004, the Department wrote to the Applicant advising her that hernd

request had been transferred to the Financial Management Board Secretariate

(FMBS).   The letter indicated that the reason the request had been transferred

was “based on direction received from the Secretary to the FMB that all access

requests related to former employees are to be addressed by the Financial

Management Board Secretariate”.

The specific request for information was eventually dealt with by the Financial

Management Board.   The Applicant, however, asked me to review the transfer

of the request from Education, Culture and Employment to FMBS.  She points

out that the transfer was not authorized pursuant to section 12 of the Act, which

allows a request for information to be transferred only when:

a) the record was produced by or for the other public body

b) the other public body was the first to obtain the record; or

c) the record is in the custody or under the control of the other public

body
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ISSUE

The only issue before me is whether the Department of Education, Culture and

Employment properly transferred the Request for Information to FMBS.

DISCUSSION

In this case, there is no dispute on the following facts:

1. The investigation report which the Applicant was seeking access to was

prepared by or for the Department of Education, Culture and Employment

(ECE) in mid 2003;

2. ECE was the first (and only) public body to receive the report from the

investigator;

3. When ECE received the Applicant’s Request for Information on May 3,

2004, the report was in the possession of ECE

4. When ECE wrote to the Applicant on June 2 , 2004, advising her that thend

request was being transferred to FMBS, Education, Culture and

Employment was still the only public body which had a copy of the record.

5. ECE transferred the record in question to FMBS on June 3 , 2004,rd

although they say that it was intended that it would be transferred on the

same day that the letter was sent to the Applicant advising her that the

request was being transferred.

As noted above, section 12 of the Access to Information and Protection of

Privacy Act provides when a Request for Information can be transferred to

another department.  That section reads as follows:
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12. (1) The head of a public body may transfer a request for

access to a record and, if necessary, the record, to another public

body where

(a) the record was produced by or for the other public body;

(b) the other public body was the first to obtain the record; or

(c) the record is in the custody or under the control of the

other public body.

These are the only circumstances in which a request can be transferred.   There

is nothing in the Act which provides that a request can be transferred because

another public body wants to be the one to vet the record.   There is nothing in

the Act which allows one department to “direct” another department to transfer all

access requests about a particular matter or kind of matter to that department.   

When ECE received the Request for Information from the Applicant, it had the

record in its possession.  When it told the Applicant that it was transferring her

request, the record was in the custody of and under the control of ECE.  Even if

the record had been transferred to FMBS on the same day as the letter was sent

to the Applicant telling her that her Request for Information was being

transferred, there was no authority under the Act for that transfer.  The relevant

date is the date that the Request for Information was received.   If the record is in

the possession of a department on the date that the request is received, it must

respond.

Education, Culture and Employment indicated in one of its responses to me that

after they received the Applicant’s request, they forwarded it to legal counsel for

an opinion and it was then that they received “notice” of an FMBS directive

(constituted in letters dated May 12  and December 9 , 2003) to “transferth th

requests for information relating to former employees to FMBS”.   Based on this,

they determined that they would transfer the request for information. 
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Further in its submissions to me, the Department quoted the ATIPP Policy and

Guidelines manual which was created by the Government of the Northwest

Territories when the Access to Information and Protection of Privacy Act came

into force.  This is the “bible” for ATIPP Co-Ordinators when dealing with access

requests.  The specific part of that policy and guideline manual which was

provided to me reads as follows:

Transferring a Request

There are occasions where an applicant requests information from

a public body that would be more appropriately handled by another

public body.  In order to meet the applicant’s information needs, it

may be better to have the public body that has the greater interest

in a record process the request.  This will ensure that personnel

familiar with the information are involved in processing the request

and those decisions on disclosure are made in the most

appropriate context.  The public body originally receiving the

request should make every reasonable effort to assist the applicant

by identifying the location of the information.  This includes

ensuring that the public body best able to handle the request

receives it.

The public body also pointed out to me that in accordance with the Public

Service Act, the responsibility for the management of the public service rests

with the Minister Responsible for the Public Service who is the Chair of the

Financial Management Board.    The implication of this, they said, was that it was

the Financial Management Board that had a “greater interest” in the record.

I disagree.   Although the Chair of the Financial Management Board may have

ultimate responsibility for personnel issues, the issues in this particular case

arose in the Department of Education and the investigation was commissioned
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by officials of that department.  It appears that prior to the Applicant’s Request

for Information being received, FMB had no interest whatsoever in the

investigation or the report and had not received a copy of it, despite the fact that

it had been completed for some months.  In fact, it appears that the FMB only

received a copy of the report in June of 2004.    It seems to me that ECE had a

significantly greater interest in the report because the report dealt with the

behaviour of its employees.    The fact that FMB has the ultimate responsibility

for managing the public service does not necessarily mean that it had a greater

interest in this report than did the department whose employees it related to and

who commissioned the investigation in the first place.   Furthermore, the Act

does not provide for a transfer of a request because another public body might

have “a greater interest” in dealing with the Request for Information or pursuant

to a “directive” from FMBS.   It only provides for a transfer in the specific

instances set out in section 12 and none of those conditions apply in this case.  

The Department of Education, Culture and Employment had a statutory duty to

respond directly to the Applicant and they failed to do so.  Furthermore, FMBS

has no statutory authority under the Act to insist on a blanket policy that all

access requests dealing with former employees be transferred to it.

CONCLUSION AND RECOMMENDATION

In view of the above discussion, it is my conclusion that once the Department of

Education, Culture and Employment received the Applicant’s Request for

Information, it had a statutory duty to respond directly to the Applicant .  There is

no apparent reason and no cogent explanation given as to why this request was

juggled around other than that FMBS directed that it be done.    The only thing

that I can conclude is that, because the investigation was thorough and the

contents of the report very forthright, it was considered to be a sensitive record

and it may be that the sensitivity of the record was what prompted FMB’s

direction to ECE to transfer the request and the record to them because they

wanted to be the ones to vet it for disclosure purposes.  Sensitive or not, the



-6-

provisions of the Access to Information and Protection of Privacy Act are the

same regardless of who vets the record for disclosure and, presumably, whether

those provisions are applied by FMBS or ECE,  the same result would have been

reached.

The substantive issue of whether the Applicant should be given access to the

record in question has already been dealt with through the Financial

Management Board.

The only issue here is whether the request should have been transferred.  

Although the clear answer is “no”, the transfer cannot now be “undone” and there

is no recommendation I can make which will benefit this Applicant in this case

except perhaps to recommend that the Department extend its apologies to the

Applicant for having done so and I do so recommend.  

On a practical level, however, I can make  recommendations that I would hope

would prevent this kind of thing happening again.  

Firstly, I recommend that the ATIPP Policy and Guidelines Manual be amended

so as to reflect clearly the circumstances in which an access request can be

transferred pursuant to section 12.    As currently written, the passage quoted

above appears to allow a transfer in much wider circumstances and appears to

indicate that there is some discretion about when a transfer can occur.   There is

no discretion involved in the application of this section.   If one of the conditions

for transfer does not exist at the time the Access to Information Request is

received, the request must be responded to by the public body receiving the

request and the manual should be amended so that it is a more accurate

reflection of the statutory provision.

Secondly, I recommend that FMBS immediately review its policy and directive

with respect to the transfer of requests relating to former employees and either
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issue a new directive which complies with the Act or a clarification which does

so.   As I was not provided with a copy of the letters which contain the “directive”

in question, I cannot comment on the interpretation which was given to it by the

Department of Education, Culture and Employment.   If the department properly

interpreted the policy, it is contrary to the Act and must be withdrawn.   If ECE

misinterpreted the directive, it needs to be clarified.   In either case, whatever the

directive or policy is, it must comply with section 12 of the Act and it must be

made clear that requests for access to information can only be transferred where

one of the conditions of section 12 has been met.

Elaine Keenan Bengts
Northwest Territories
Information and Privacy Commissioner


