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BACKGROUND

Between August 20, 1997 and September 3rd, 1997, the Applicant made five

separate applications under the Access to Information and Privacy Act (the "Act") to

the Department of Public Works and Services (the "Public Body") for:

a. All leases of offices, apartments and residential housing of 15
years or longer in duration, entered into in 1985 or later;

b. All documents showing annual occupancy rates in
accommodations leased from Ilagiiktut Ltd., Katujjijiit
Development Corp, Kangiqliniq Development Corp., Tapiriit
Developments Ltd. Arviat Development Corp. And Qamanittuaq
Development Corp.;

c. All leases of offices, apartments and residential housing in the
Keewatin region, entered into in 1985 or later;

d. All leases of offices, apartments and residential housing in the
Baffin region, entered into in 1985 or later;

e. All leases of offices, apartments and residential housing in
Cambridge Bay, entered into in 1985 or later.

On approximately October 8, 1997, the Information and Privacy Co-Ordinator for the

Public Body sent a notice to a number of Third Parties pursuant to section 26 of the

Act, advising them that the above requests had been made and indicating that she

was considering the release of the information being requested, subject to any

concerns which the individual third parties might have. She received a number of

replies, and after considering the submissions made, decided that she was going to

release the information being requested and informed the Third Parties of her



intention. As a result of this correspondence, I received requests from nine individual

Third Parties, requesting me to review that decision.

I have dealt with each of the Third Parties on an individual basis in terms of

obtaining their submissions. However, because all of the objections relate to the

same issue and are as a result of the same series of requests for information, I will

deal with all nine of the Requests for Review in this decision.

It should be noted as well that, with one exception, the Applicant and all of the Third

Parties have asked that their identities not be revealed during this review process. I

would prefer not to encourage this kind of approach, particularly as it has created an

atmosphere of suspicion, making the matter more difficult to deal with quickly. 

However, having received the request, I have attempted to respect the wishes of

each party in this regard to this point in the proceedings. To this end, I will refer to

each of the Third Parties as a letter (i.e., Third Party A, Third Party B, etc.). The

Third Parties will be advised by me in a covering letter which section relates to them. 

Upon determining that there did not appear to be any possibility that a negotiated or

mediated settlement might be possible, I proceeded to request from each of the

Third Parties their submissions on the issue, pointing out that, pursuant to section

33(3)(b) of the Act, the onus of establishing that the Applicant had no right to the

information requested was on the Third Party. Submissions were received from the

Third Parties and were forwarded to both the Public Body and the Applicant for

reply.  The replies were forwarded to each of the individual Third Parties and, in

some cases, further submissions were received from the Third Parties. As part of my

review, I also obtained from the ATIPP Co-Ordinator for the Public Body a copy of all

of the documentation which she intended to release to the Applicant, along with

"edited" versions of that documentation indicating the specific information which would

be released and which information would be edited as provided for in the Act.



RECORDS AT ISSUE:

The requests of the Applicant were quite wide. The records at issue, however, are

easily identifiable and consist of a number of Lease Agreements, Amendments and

Renewals. In each case, the Public Body indicated that it intended to release only a

very small portion of each lease, but in each case the parts of the lease to be released

were those parts of the lease which contained the "meat" of the contract, including the

term of the lease, the rent payable, a description of the premises being leased and the

identity of the parties. I understand that after some discussions with the Public Body's

Access to Information Co-Ordinator, these portions of the leases were identified by the

Applicant as the specifics he/she was interested in receiving.

ISSUES:

In each case, there is really only one issue to be determined in these reviews and that

is whether the information being requested is protected from release by Section 24 of

the Act.

THE SECTION:

The relevant section of the Access to Information and Protection of Privacy Act is

Section 24(1), the relevant provisions of which state as follows:

24(1). Subject to subsection (2), the head of a public body shall refuse to

disclose to an applicant:

a. information that would reveal a trade secrets of a third party;

b. financial, commercial, scientific, technical or labour relations

information

I. obtained in confidence, explicitly or implicitly from a

third party, or;



ii. that is of a confidential nature and was supplied by a

third party in compliance with a lawful requirement;

c. Information, the disclosure of which could reasonably be expected

to 

i. result in undue financial loss or gain to any person;

ii. prejudice the competitive position of a third party;

iii. interfere with contractual or other negotiations of a

third party; or

IV. result in similar information not being supplied to a

public body

e. A statement of a financial account relating to a third party with

respect to the provision of a routine service by a public body.

It must first be noted that the wording of the section is mandatory. If the information

falls into one or more of the categories listed in the section, the head of the Public Body

must refuse to disclose it to the Applicant.

The two sub-sections which have been most often referred to in the submissions which

I have received are sub-sections (b) and (c). In order to be protected by subsection

24(1 )(b), two conditions must be met. The information must relate to the financial,

commercial, scientific, technical or labour relations circumstances of the third party,

and the information must have initially been given to the Public Body either explicitly or

implicitly, in confidence. In order to be protected by subsection 24(1 )(c), there must a a

reasonable expectation that the disclosure of the information in question will result in

one of the categories of harm to the Third Party outlined in that subsection.



THE PARTY'S POSITIONS

THIRD PARTY A

This Third Party relies on Section 24(1 )(c)(i)(ii) and (iii) of the Act. They say that the

disclosure of the information in question would cause them undue financial loss, would

reduce their competitive position and would interfere with their ability to negotiate other

leasehold arrangements.

To support this, they point to the fact that they compete with other property managers

to provide leasehold premises to the Government of the Northwest Territories and

anticipate also competing for similar contracts with the new Nunavut Government.

They suggest that to release the information in question will give their competitors an

unfair advantage:

A serious competitor, aware of what interest rates were at the

commencement of a lease, and aware of the value of a lease that we

negotiated at that time, would have a tremendous advantage in trying to

"second guess" what our bid might be on a new tender in a financial

environment with different interest rates.

They point also to the fact that their current leases with the government require them to

renegotiate the rent at certain intervals during the term of each lease, and that the

leases specifically provide that any increase or decrease in the first mortgage payments

due to a change in the interests rates will be reflected in the revised rental rate. They

suggest that if a competitor had specific knowledge of the current rental rate, the

specific properties and the annual cost of maintenance, that competitor would be in a

much better position to undermine such negotiations by undercutting their bids.

 

Finally, this Third Party indicates that the release of the information in Schedule "C"

of the lease (part of the information to be disclosed), would provide a competitor with



a great deal of information about the day to day costs incurred in maintaining their

leased premises, again undermining their position in the competitive market. This

Schedule is entitled "Annual Operation and Maintenance Cost" and outlines the

annual cost of maintaining the rental premises.

THIRD PARTY B

This Third Party also relies on section 24( 1)(c)(i) and (ii) of the Act. They point out

that their market is a relatively small one, and because of that, is extremely sensitive

to many factors. They also point out that the Government of the Northwest

Territories is a major player in this market, being one of the largest tenants of

commercial property in the Northwest Territories.

They argue that the release of the information in question could reasonably be

expected to prejudice this Third Party's competitive position and, as an example,

points out that the Government of the Northwest Territories will soon be seeking

tenders to accommodate its government-wide space plan. It suggests that if a

person submitting tenders is in possession of leasing rates of other landlords, that

person would have an unfair advantage in setting its lease rates for that tender.

Because all potential landlords will not have the same information, those other

landlords' competitive position would be compromised.

This Third Party also argues that the disclosure of this information could reasonably

be expected to result in undue financial loss to it. They argue that if the release of

leasing rates is made on a global basis, its lease negotiations with other non-

governmental tenants will also be prejudiced. They state that non-governmental

tenants will then want the same rates as government, without having the volume or

tenure to justify the same lease rates as are offered to government. It suggests that

this would lead to reduced rental income, as well as reduction in the value of the

buildings themselves, which would, in turn, create undue financial loss.



Finally, this Third Party indicates that, if they had considered the possibility that this

kind of information might be released to the public on request, it would have negotiated

a confidentiality clause, at least with respect to the financial terms contained in the

documents. It is to be noted that these leases were all entered into prior to the coming

into force of the Access to Information and Protection of Privacy Act.

THIRD PARTY C

This Third Party relies on section 24(1 )(c)(i) and (ii). They say simply that they are

concerned that the disclosure of such records and/or information pertaining to their

leases with the Government of the Northwest Territories would prejudice their

competitive position which may ultimately result in undue financial loss,

THIRD PARTY D

This Third Party also relies on Section 24(1 )(c)(i) (ii) and (iii). They say that they have

reasonable expectation that they will suffer financial loss should this information be

released and point generally to the potential dangers of releasing business information

without reservation. They also make comment with respect to the fact that the Applicant

has refused to reveal his/her identity, therefore making it difficult for them to assess the

request for consent. They suggest that the reluctance of the Applicant to identify itself

indicates an intent hostile to the interests of their company.

THIRD PARTY E

This Third Party relies on sections 24(1 )(c)(i)(ii) and (iii). They say that the disclosure of

the information in question would cause them undue financial loss, would prejudice

their competitive position and would interfere with their ability to negotiate other

leasehold arrangements.



To support this, they point to the fact that they compete with other property managers

to provide leasehold premises to the Government of the Northwest Territories and

anticipate also competing for similar contracts with the new Nunavut Government. They

point also to the fact that their current leases with the government require them to

renegotiate the rent at certain intervals during the term of each lease, and that the

leases specifically provide that any increase or decrease in the first mortgage payments

due to a change in the interests rates will be reflected in the revised rental rate. They

argue that, if a competitor had specific knowledge of the current rental rate, the specific

properties and the annual cost of maintenance, that competitor would be in a much

better position to undermine such negotiations by undercutting their bids. 

Finally, this Third Party indicates that the release of the information in Schedule "C" of

the lease (part of the information to be disclosed), would provide a competitor with a

great deal of information about the day to day costs incurred in maintaining their leased

premises, again undermining their position in the competitive market. This Schedule is

entitled "Annual Operation and Maintenance Cost" and outlines the annual cost of

maintaining the rental premises.

THIRD PARTY F

This Third Party does not refer in its submissions to any particular section of the Act. It

does point out, however, that the lease agreement was entered into after a "call for

proposals" and that more than one company submitted proposals, which provided for a

competitive process. They also point out that the contracts were entered into prior to

the coming into effect of the ATIPP legislation, and they feel, therefore, that their leases

should be exempt from release to the public based on this fact alone.

This Third Party was willing to allow that if my office could provide a complete

assurance that the information released would not be used by a competitor or

individuals seeking to discredit the Third Party, they would be agreeable to the release

of some of the information. In this event, they were prepared to consent to the



disclosure of such information as the number of units covered under the lease, the term

of the lease, the location of the units and the number of bedrooms in each of the units.

They argued that anything beyond this would be a release of proprietary information,

such as cost efficiency of the units, purchase cost of items such as fuel and insurance

and the cost of construction and terms of financing. They point out that they are

reluctant to allow the release of this kind of information as they are a private company

in a highly competitive market. They suggest that, in the present economy, it is hard

enough to compete in the tendering process let alone when the competition has access

to all of the company's trade secrets.

This Third Party feels quite strongly that the Applicant's refusal to reveal his/her identity

is a clear indication that the request has not been made in good faith.

THIRD PARTY G

This Third Party relies on Section 24(1 )(b)(ii), 24 (1 )(c)(i)(ii) and (iii), and 24(1 )(e).

Relying on Section 24(1 )(b)(ii), they point out that the leases between this company

and the Government of the Northwest Territories are contractual matters, fairly bid on in

an equitable tendering process. They suggest that the information which is being

requested was available to all interested parties at the time of the tender opening, but

that this process and the final specifics of the contract entered into have always been

considered by the industry to be confidential once the contract has been accepted and

signed by the parties involved. They do not suggest that there was an explicit

agreement of confidentiality, but that there was an implicit agreement of confidentiality

between it and the Government.

They further rely on Section 24(1 )(c)(ii), pointing out that this company operates in a

competitive environment and that information relating to their rates and services,

present and past, between it and the GNWT is of a business nature and should not,

therefore, be open to public knowledge. They suggest that, if it were, the competitive

nature of the marketplace would not exist and the provision of supplies and services at

 competitive rates would not be enjoyed by the government.



They further suggest that Section 24(1 )(c)(iii) also applies. They say that this company

is in the business of property development and management, which involves leasing

space to the government. They claim that they have been successful in this area 

because they have been able to maintain a competitive edge over a long period of time

doing business in the Northwest Territories. They point out that at any one time there

are a number of negotiations taking place for the provision of the lease of space to the

government. Because the terms of contracts change from project to project, and even

within a specific contractual arrangement from time to time, the release of the 

information requested would hurt their ability to negotiate future contracts on an even

playing field, and even to make required changes to existing contracts.

They argue as well that this same loss of ability to negotiate on an even playing field will

inevitably result in a financial loss, as a result of the loss of competitive advantage. It

states that if the information requested is released, others will be able to determine the

return on the company's investment and to undermine its position in the market and

the result would be a financial loss to the company. They say that, based on this, the

release of the information should be protected under Section 24(1 )(c)(I).

Finally, this Third Party relies on Section 24(1 )(e). They state that the leasing of

commercial/residential premises is a routine service by the contracting Public Body 

as provided for in Section 24(1 )(e) and is therefore exempt from release.

This party also comments on the refusal of the requester to allow him/herself to be

identified and questions the motive of the request on that basis. They conclude that

the person who has asked for the information is either a competitor, seeking a

competitive edge, or someone who is attempting to harm either the reputation of the

business or interfere in the personal affairs of the owners/shareholders.

THIRD PARTY H

This Third Party also relies on Section 24(1 )(c)(i)(ii) and (iii). It suggests that the



information to be released describes the length of the term of the lease and the

release of that information would therefore be reasonably expected to interfere with

their current or future contractual or other negotiations with other parties.

They further point out that much of the lease involves the Base Rent formula

calculations as well as Additional Rent formulas. This information, which includes

building construction costs and operating costs, is of a financially and commercially

confidential nature. They also say that the information was provided in confidence to

the Government as a requirement of the lease negotiation in order to allow the

calculation of annual base and additional rental. They say that the release of this

information could reasonably be expected to result in undue financial loss to the

company and would detrimentally affect their competitive position in that all salient

terms of the lease would be available to potential competitors, while the reciprocal

competitor's proprietary information would not similarly be available to them. They

point out that they operate in an environment which has no established commercial

property market and the release of this information would therefore affect them in a

much more significant way than if they were dealing in a larger market. For the same

reason, they say that the release of this information could reasonably be expected to

interfere with current or future contractual and/or other negotiations that this

company might wish to undertake, not only with the government, but also with other

potential tenants, which would in turn lead to a financial loss.

THE PUBLIC BODY

The Public Body has elected to submit one argument to be relied on in support of its

position with respect to each of the Third Party objections.

The Public Body argues against the release of the information to the Applicant. It

states that the working relationship between the Government and its suppliers may

be jeopardized if the information is released against the wishes of the landlords. The

Public Body suggests that Section 26 of the Act is a permissive one that puts the



discretion as to whether or not to release information in the Head of the Public Body.

They indicate that the release of the kind of information being requested is likely to

affect the way that the government conducts its business in the future in that it will

set a very important precedent with respect to the application of the ATIPP

legislation.  They would, therefore, rather defer to my recommendations on review of

the matter than make the final decision themselves.

The Public Body also points to the fact that these leases were all entered into prior

to the coming into force of the ATIPP Act and that, as a result, no confidentiality

clauses were included in the agreements. They further suggest that, had these

leases been entered into today, they would likely contain such clauses.

THE APPLICANT

The Applicant argues that the method of calculation of rents paid by the Government

of the Northwest Territories should be public. It feels that this is particularly important

in a market which is just developing and there is no existing commercial property

market.

Similarly, the Applicant sees no reason why the construction and operating costs of

these Third Parties should not be public as these all affect the government lease

cost.

It suggests that if a Third Party wishes to rely on Section 24(1 )(b) (i) of the Act, the

burden is on it to prove that information was provided in confidence and that the

information is not, therefore, subject to release as specified under the terms of

Section 24(2)(b). The Applicant suggests that the kind of information being

requested cannot be considered to be confidential, as it relates to rates being

charged the government for leased real estate accommodation and that the public

should be entitled to such information. It argues that the information involved in this

request is of a different nature than that referred to in this section. It submits that



information supplied in confidence by a third party is inherently different in nature to

the information contained in a contract between two parties.

The Applicant also argues that the onus is on each of the Third Parties to prove that

the release of the information would result in "undue" financial loss or result in

“undue” gain, prejudice the competitive position of another party or interfere with

contractual negotiations. It argues that the standard of proof that must be met is well

beyond just the possibility of harm to the Third Party, but that there must be a

reasonable expectation of such harm.  Particularly in the case of those landlords

which operate in communities where there is no established market, the Applicant

suggests that the lack of competition in that market negates the argument that the

release of the information in question could be reasonably expected to cause harm,

as there is no competition in the market. It argues that in these cases, to protect the

information of the Third Party is to support a monopolistic market with no

transparency when it comes to prices charged to the government for leased real

estate. The Applicant argues that insofar as "return on investment" is a factor in any

government lease, it should be public information, including competitors so that no

one competitor has an advantage over the others.

The Applicant also suggests that Section 24(1 )(e) cannot apply to this case, as that

clause refers to the provision of routine services by a public body, not routine

services provided to a public body as suggested by one of the Third Parties.

,.-

The Applicant further argues that this kind of information should be open to anyone

who requests it. Therefore, the information could be available to every landlord in

the Northwest Territories with respect to every other landlord dealing with the

Government on request under this Act. It suggests, therefore, that the lack of 

reciprocal information which some of the Third Parties suggested would result, is not

a supportable argument. It suggests that the release of this information will

encourage a competitive market rather than the opposite. In a similar vein, the

Applicant states that, as one of the parties suggested that the information requested



was available "to all interested parties at the time of tender opening" the information

was already public and cannot be "restored" to protected status thereafter.

Finally, the Applicant suggests that the public release of the kind of information in

question will reduce the possibility of inappropriate or improper deal-making by the

government and reduce public perceptions that some government business is done

on the basis of friendship and political influence rather than sound business practice.

In support of his position, the Applicant has referred to two cases. The first is Halifax

Development Ltd. v. Canada (Minister of Public Works and Government Services), a

decision of the Federal Court of Canada, Trial Division. In this case, the Applicant

had requested a review of the Minister's refusal to disclose the names and

addresses of landlords in Atlantic Canada who leased space to federal departments,

including rental rates and an order directing the Minister to refuse to disclose. In that

case, the court held that rental rates did not constitute information which was

"supplied" to a government institution, but were rather negotiated between the Third

Party and the government as a term of the leases. The case also held that the

evidence tendered by the Third Parties was couched in generalities and fell

significantly short of establishing a reasonable expectation of probable harm. In the

result, the information was to be released to the Applicant.

The second case referred to is the case of Saint John Shipbuilding Limited v. The

Minister of Supply and Services, again a decision of the Federal Court, Trial Division.

This case involved the request for a copy of a contract between Saint John

Shipbuilding Limited and the government for the supply of six patrol frigates. In this

case, the Third Party argued that the potential use of the unique contractual clauses by

future prospective competitors in their possible negotiations with the Government would

prejudice the Third Party's competitive position. The judge, however, held that the

argument presumed too much. He felt that there was little evidence that there would be

any future contracts, that the competitors would want to use the unique clauses in this

contract, that the Government would be prepared to accept such clauses in future

clauses or that the Government would somehow be precluded from suggesting similar



or identical clauses in future negotiations in any event. The judge held that the evidence

presented fell short of proving reasonable expectation of harm but that it did no more

than show a possibility of harm.

DISCUSSION

First, it must be pointed out, once again, that Section 24 is mandatory, not permissive. 

If the information in question falls into one of the categories outlined in this section, the

Public Body must not release it without the consent of the Third Party involved.

The main question, of course, is whether any part of Section 24 applies to the

information in question.

This section of the Access to Information and Protection of Privacy Act of the Northwest

Territories is somewhat different from the equivalent section of most other access

legislation in Canada. While most other legislation is drafted so as to require a Third

Party to meet a three part test in order to avoid the release of information relating to it,

our legislation is drafted so as to provide two completely separate grounds on which

Third Parties can rely to contest the release of information. In other jurisdictions, the

Third Party would have to show:

a) that the information in question is commercial information;

b) that the information was supplied to the Public Body in confidence;

and

c) that there is reasonable expectation that the release of the

information will have one of the results contemplated in the Act.

Our legislation, on the other hand, is drafted such that a Third Party is able to rely on

one of two grounds upon which to contest the release of the information:

a) that the information in question is commercial, financial, scientific,

technical or labour relations information and it was supplied in



confidence to the Public Body or is information of a confidential

nature supplied in compliance with a lawful requirement (s. 24(1)

(b)); or

b) the disclosure of the information could reasonably be expected to 

i. result in undue financial loss or gain to any person;

ii. prejudice the competitive position of a third party;

III. interfere with contractual or other negotiations of a third

party; or

IV. result in similar information not being supplied to a public

body (s. 24(1)(c))

Section 24( 1)( b)

In order to fall under Section 24(1 )(b), the information must be of a commercial,

financial, technical or labour relations nature. I am satisfied on the submissions made to

me that the information in question is of a commercial nature. There have been a

number of cases which have discussed what these terms mean. For example, in Air

Atonbee Ltd. v. Canada (Minister of Transport), (1989) FJC No. 453, Mr. Justice

MacKay discussed the meaning of these terms in some detail and states:

Nevertheless, I am not prepared to accept the respondent's submission

that information must have an independent value, perhaps, from

examples suggested, a market value in those terms. Information is in my

view essentially neutral as to value in those terms. Its value ultimately

depends upon the use that may be made of it and its market value will

depend upon the market place, who may want it and for what purposes, a

value that may fluctuate widely over time. In the circumstances, it seems

to me that dictionary meanings provide the best guide and that it is

sufficient for purposes of subsection 20(1)(b) that the information relate or

pertain to matters of finance, commerce, science or technical matters as

those terms are commonly understood. Insofar as information of this sort



may have a marketable value or its disclosure might cause loss to the

third party it would seem that those aspects are protected by Parliament

by subsections 20(1 )(a), 20(1 )(c) and 20(1 )(d) of the Act. 

I have no difficulty in finding that the information in question relates to contract price

and other information which relates to the buying and selling or exchange of services

and is, therefore, commercial information.

Was the information provided in confidence to the Government by the Third Parties,

In British Columbia Commissioner's Order No 26-1994, the Privacy Commissioner of 

British Columbia was prepared to accept that information was provided "in confidence":

a. If the Third Party had provided original or proprietary information

that remains relatively unchanged in the contract; and

b. Where the disclosure of the information would permit an applicant

to make an accurate inference of sensitive Third Party business

information that would not in itself be disclosed under the Act.

There does not have to be an express confidentiality clause in a contract for this

section to apply. This is, in my opinion, all the more so since most, if not all, of the

contracts in question relate to contracts were entered into prior to the coming into force

of the ATIPP Act. I agree with the assessment of the BC Privacy Commissioner and

adopt his assessment of the confidentiality requirement.

The next question becomes whether or not any of the information in question was

provided to the Government in confidence, either explicitly or implicitly. It is my opinion

that some of the information is question is clearly such information, in particular the

operation and maintenance costs outlined in the Appendices to some of the leases.

This is information that, but for the contract between the parties, would not be known to

the Government. Nor do I accept the suggestion made by the Applicant that because



these parties are contracting with the Government, as opposed to any other entity, they

risk opening up this kind of information for public scrutiny. These are, first and foremost,

business transactions between two parties and the Act specifically protects this kind of

information from disclosure. The fact that one of the parties is a government does not,

in my opinion, change the nature of the information in question.

It is still the kind of information that is provided in confidence and with the expectation

that it will not be released to the general public.

It is my recommendation, therefore, that proprietary information of the Third Parties

relating to the Operating and Maintenance costs of each individual leased premises, as

contained in the Appendices to the Leases should not be released to the Applicant.  I

would also comment, however, that any contracts entered into between the

Government of the Northwest Territories and its suppliers after the coming into force of

the Access to Information and Protection of Privacy Act may well require a more explicit

agreement as to confidentiality in order to meet this requirement for protection under

section 24(1)(b).

Section 24( 1)( c)

In order for a Third Party to successfully prevent the release of information under

section 24(1 )(c), it needs to show only that there is a reasonable expectation that the

release of the information will have one of the effects outlined in that subsection. It does

not have to show that it is information provided in confidence, nor does it have to qualify

the information as commercial, financial, technical or labour relations information. It

must only show that there is a reasonable expectation of probable harm to it. This

evaluation, by its very nature, involves some speculation. The future is always

uncertain. However, as pointed out in the case of the Ontario Workers' Compensation

Board v. Ontario (Assistant Information and Privacy Commissioner), reported at 23 OR

(3rd )  31, the harm must be significant and the evidence must involve more than

speculation and more than just possibility of harm. The Federal Court, Trial Division in

the case of the Canadian Information Commissioner v. Canada (Prime Minister) [1992]



FCJ No. 1054 reviewed Canadian jurisprudence interpreting the Access to Information

Act and set out some of the guidelines which are useful in assessing whether there is a

reasonable expectation of probable harm from disclosure in a given situation. These

guidelines are: 

1. The exceptions to access require a reasonable expectation of 

probable harm; Canada Packers Inc. v. Canada (Minister of 

Agriculture) [1989]1 F.C. 47 at p. 60 

2. The considered opinion of the Information Commissioner should

not be ignored: Rubin v. Canada (Canada Mortgage and Housing

Corp.), [1989] 1 F.C. 265 at p. 272

3. Use of the information is to be assumed in assessing whether its

disclosure would give rise to a reasonable expectation of probable

harm: Air Atonbee Ltd. v. Canada (Minister of Transport) (1989) 27

F.T.R. 194 at p. 216

4 It is relevant to consider if the information sought to be kept

confidential is available from sources otherwise available to the

public and whether it could be obtained by observation or

independent study by a member of the public acting on his or her

own: Air Atonbee, (supra) at p. 210

5. Press coverage of a confidential record is relevant to the issue of

expectation of probable harm from its disclosure: Canada Packers,

(supra) at p.63; Ottawa Football Club v. Canada (Minister of

Fitness and Amateur Sports), [1989] 2 F.C. 480 at p. 488 

6. Evidence of the period of time between the date of the confidential

record and its disclosure is relevant: Ottawa Football Club (supra)

at p. 488



7. Evidence that relates to consequences that could ensue from

disclosure that describe the consequences in a general way falls

short of meeting the burden of entitlement to an exemption from

disclosure: Ottawa Football Club (supra) at p. 488; Air Atonbee,

(supra) at p. 216

8. Each distinct record must be considered on its own and in the

context of all the documents requested for release, as the total

contents of the release are bound to have considerable bearing on

the reasonable consequences of its disclosure: Canada Packers

(supra) at p. 64

9. Section 25 of the Act provides for severance of material in a record

that can be disclosed from that which is protected from disclosure

under an exemption provision. The severance must be reasonable.

To disclose a few lines out of context would be worthless: Montana

v. Canada, [1988] F.T.R. at p. 26 

10. Exemptions from disclosure should be justified by affidavit

evidence explaining clearly the rationale exempting each record:

Nick Turnette v. The Solicitor General of Canada (T-522-84)

November 22, 1991, at p. 31 (T.D.) and Merck Frosst Canada Inc.

v. the Minister, Department of Health and Welfare (T-1422-87)

June 21,1988 at p. 3 (T.D.)

I do not think that the case of Saint John Shipbuilding Ltd. v. Canada (Minister of

Supply and Services), relied on by the Applicant in this matter, is very helpful. The

decision in that case was very fact specific. I agree with the learned judge in that case

when he suggests that it is mere speculation whether there would be any future

contracts of the kind in question or whether the unique aspects of the contract which

the Third Party sought to protect would ever again be a factor in any future negotiations.

That is not the case here.  Here, it is clear that the Government deals with a large



number of landlords and that it will continue to have the need to rent commercial office

space and residential space in the future and that, for the most part, the terms of the

lease agreements are pretty standard other than rental paid and the term of the

agreement. The information in the lease contracts relating to rental rates, and other

specific terms are clearly in a different category from the kind of information

contemplated in the Saint John Shipbuilding case.

Similarly, I do not feel that the Halifax Development case relied on by the Applicant is

directly applicable to this case as the legislation involved is worded quite differently, and

the decision in that case turns specifically on wording in the federal Access legislation

which is not in our legislation.

As stated by the Ontario Privacy Commissioner in Order #36 (December, 1988), a

Public Body will normally have to rely on the representations of the Third Party to

establish reasonable expectation of harm. All of the Third Parties here have suggested

that the release of the information in question, including rental paid, specific premises,

the names of the parties, will result in undue financial loss, prejudice the individual

companies' competitive position or interfere with the contractual or other negotiations of

the Third Party. With the exception of the Base Rent and the Additional Rent amounts, I

respectfully cannot agree. Nothing has been submitted which in any way convinces me

that the mere release of information identifying spaces being leased or even the names

of the individual landlords involved would raise a reasonable expectation of harm under

any of the subsections of section 24(1 )(c).

On the other hand, bearing in mind the general principals set out above, I am satisfied

that the disclosure of the actual rental rates and the additional rent provisions of each of

these leases could be reasonably expected to prejudice the competitive position of the

landlords.

The Applicant suggests that the effect of maintaining the confidentiality of this kind of

information is to hinder the competitive market. This may be true but the Act does not

purport to protect the competitive market. Quite the opposite, it specifically applies to



protect the competitive position of individual third parties and if the disclosure of the

information in question could reasonably be expected to interfere with a third party's

competitive position, the information MUST be protected from disclosure under the Act.

The Applicant further suggests that no individual landlord would be prejudiced, as every

landlord would be entitled to the same information. With respect, I cannot accept this

argument either as it ignores the fact that there is a competitive market and businesses

cannot operate in a competitive marketplace without being able to maintain certain

information about its business practices and costs confidential. The disclosure of this

kind of information would not only hurt the Third Parties' competitive position, that

negative impact on a competitive position can be reasonably be expected, in turn, to

negatively affect the party's negotiating positions and, ultimately, lead to a financial

loss. This is simply the way business works and to suggest otherwise simply ignores the

realities of modern business. This is true whether the market is a large one or a small

one.

I agree with the Applicant that section 24(1 )(e) does not apply to the circumstances of

this case.

By way of a comment respecting the form of the "evidence" accepted in this review

process, I have not requested or required the parties to provide their submissions in the

form of sworn affidavits. This is partially a function of the fact that, as this office itself is

relatively new, the process is still being worked out and partially in a conscious attempt

on my part to keep the process as informal and open as possible. It can be expected,

however, that in future cases, it may be necessary to require these kinds of issues to be

addressed under oath.

I also note that in some cases the submissions of the Third Parties would not, standing

alone, have been sufficiently detailed to lead me to make the same decision without

requiring further information from them. However, all of the Third Parties are relying on

the same sections of the Act, and the issue is the same throughout. The submissions,

as a whole, have led me to this recommendation and the recommendation will apply to



all of the Third Parties who have objected to the release of information.

SUMMARY AND RECOMMENDATION:

It is my finding and recommendation that in each case, the information requested by

the Applicant falls within the protection of section 24(1) of the Access to Information

and Protection of Privacy Act to the following extent:

a. Those provisions of each lease agreement which relate specifically

to the rent payable (including additional rent). These provisions

should be severed in full from the information to be provided to the

Applicant;

b. Those provisions of each lease agreement which relate to the

calculation of operating and maintenance costs (in most cases,

Schedule "C").

These clauses and Schedules should not, therefore, be disclosed to the Applicant

The remaining information contained in the lease agreements, including the names of

the landlords, the premises involved and the term of the leases, is not protected under

section 24(1) and should be released to the Applicant.

Elaine Keenan Bengts

Access to Information and Privacy Commissioner


