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BACKGROUND

On November 20, 2003, I received a request from a lawyer on behalf of an individual

(who I will refer to in this recommendation as “AB”, for ease of reference only) to review

the decision of the Department of the Executive to disclose certain records to an

Applicant (who I will refer to as “CD”).   The Applicant, CD,  is a member of the press

and had made a request pursuant to the Access to Information and Protection of

Privacy Act for all records held relating to any complaints, formal or informal, made

against AB.  The ATIPP Co-Ordinator for the public body consulted two third parties

involved and determined that certain records should be disclosed, subject to certain

particulars being severed.  One of the two third parties provided some input.  The other,

AB, did not.  The public body then gave notice to both third parties that, based on their

review of the Act and the submission received from one of the two third parties, the

records would be disclosed, but in an edited form.  At this point, AB requested that I

review that decision.

The public body was asked to provide me with copies of the responsive documents, as

well as a detailed explanation as to why they decided to disclose the information.  Their

response was shared with counsel for AB, who was invited to respond.  No response

was received.  The Applicant was also invited to provide any further input he might have

in the matter.

ISSUE 

The issues in this review are:

a) do the records which are responsive to this request for information constitute the

personal information of either of the two third parties (in particular, do they
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contain the personal information of AB);

b) if the records do constitute the personal information of AB, would the disclosure

of the records constitute a presumed unreasonable invasion of AB’s privacy?

c) if the records do not constitute a presumed unreasonable invasion of AB’s

privacy, would their disclosure, in all of the circumstances, still constitute an

unreasonable invasion of AB’s privacy?

DISCUSSION 

This Request for Information arose as a result of a complaint which was filed by an

individual (who I will refer to as the Complainant) against AB.  Both of the parties to the

complaint work within the Government of the Northwest Territories, although they do

not have any apparent direct contact with one another in the course of their

employment.   A dispute arose between the two individuals outside of the workplace

but, according to the Complainant, it had been brought into the workplace and was

threatening her livelihood because of the nature of the dispute and the position held by

her antagonist.   The Complainant attempted to deal with the matter through different

channels and finally ended up writing a formal letter of complaint of harassment under

the Workplace Conflict Resolution Policy in place within the Government of the

Northwest Territories.   It was determined that this policy did not apply to the situation in

question and that the government had no power to deal with the complaint received. 

The government did, however, forward the complaint on to another body and asked that

the matter be dealt with.   The only records which the public body has that are

responsive to the Request for Information, then, are copies of correspondence up to the

point that the complaint was forwarded.   It appears that at this point the other body

took over the investigation of the complaint.

The records in question, therefore, include the following:
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a) a letter to the public body from the Complainant which is said to be a formal

complaint about AB, ostensibly under the Workplace Conflict Resolution Policy 

b) a letter from AB to the public body asking for a copy of the complaint received;

c) a letter from the public body to AB about the complaint indicating that it had been

forwarded to another body for further action;

d) a letter from the public body to the other investigative body;

e) a letter from the public body to the Complainant acknowledging receipt of the

complaint and outlining the public body’s intentions with respect to same;

f) an e-mail between two individuals within the public body confirming delivery of

the letter to the Complainant

g) four pages of notes taken with respect to the allegations made in the complaint

over a period of several months.

The Access to Information and Protection of Privacy Act defines personal information

as follows:

"personal information" means information about an identifiable individual,
including

(a) the individual’s name, home or business address or home or
business telephone number,

(b) the individual’s race, colour, national or ethnic origin or religious or
political beliefs or associations,

(c) the individual’s age, sex, sexual orientation, marital status or family
status,

(d) an identifying number, symbol or other particular assigned to the
individual,
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(e) the individual’s fingerprints, blood type or inheritable
characteristics,

(f) information about the individual’s health and health care history,
including information about a physical or mental disability,

(g) information about the individual’s educational, financial, criminal or
employment history,

(h) anyone else’s opinions about the individual,

(i) the individual’s personal opinions, except where they are about
someone else; 

The public body in this case takes the position that most of the records should be

disclosed.  They have severed the name of the Complainant and other references in

the correspondence which might identify the Complainant.  The name and other

identifying information about the accused (AB) was not severed.  The public body took

the position that an accusation cannot, by itself, qualify as personal information of the

individual against whom the accusation is made because it does not fall under any of

the headings listed in the definition.

The Supreme Court of Canada in Dagg v. Canada (Department of Finance), (1997) 148

D.L.R. (4 ) 385 determined what constitutes "personal information" under the federalth

Access to Information Act, as follows:

The critical test is whether the opinion or comments refer primarily to

individuals themselves or the manner in which they carry out their duties

or directed to the position and that nature of those duties. In other words,

is the information, comments or opinions about an individual rather than

the position in which they are employed.

Applying the test to the records at issue, it is clear that the comments in the records in

question relate to the manner in which the affected party acted.  The actions

complained of clearly relate to a personal matter between AB and the Complainant and

are outside the scope of either of the two parties’ job descriptions.   The complaint
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refers to AB as an individual and makes allegations about her character.  In other

words, the comments are about the individual and not her position or job functions.

Furthermore, the records contain only unproven allegations and accusations.  Until

proven, they can be considered no more than the Complainant’s opinions about the

actions and character of AB.

Certainly, a person’s name is his or her personal information and in this case, AB is

named several times.  Furthermore, much of the information in the records is, at least in

the form provided, in the form of untested allegations and statements of opinion from

the Complainant, who clearly has a negative view of AB.  The statements are not yet

tested or confirmed as true in any way. 

In my view, much of the information contained in the records identified qualifies as the

"personal information" of AB.   The records deal with statements made by the

Complainant about AB which can only be described as opinion expressed by one

individual about another individual within the meaning of paragraph (h) of the definition

of personal information in section 2(1) of the Act  . The statements do not describe AB’s

professional responsibilities or job duties, nor do they deal with any actions taken by AB

in discharging her employment obligations.   As such, I find that much of the information

in these records is information is "about" AB in a personal rather than a professional

sense, and qualifies as her personal information for that reason.  The documents also

contain the personal information of the Complainant, including her name and address

and certain facts which define the dispute between the two parties.  

Having determined that the records contain the personal information of AB and of the

Complainant, the next step is to determine whether the disclosure of that information

would be presumed to constitute an unreasonable invasion of these people’s personal

privacy pursuant to section 23(2) of the Act.  That section provides that:

A disclosure of personal information is presumed to be an unreasonable
invasion of a third party’s personal privacy where
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(a) the personal information relates to a medical, psychiatric or
psychological history, diagnosis, condition, treatment or evaluation;

(b) the personal information was compiled and is identifiable as part of
an investigation into a possible contravention of law, except to the
extent that disclosure is necessary to prosecute the contravention 
or continue the investigation;

(c) the personal information relates to eligibility for social assistance,
student financial assistance, legal aid or other social benefits or to
the determination of benefit levels;

(d) the personal information relates to employment, occupational or
educational history;

(e) the personal information was obtained on a tax return or gathered
for the purpose of collecting a tax;

(f) the personal information describes the third party’s finances,
income, assets, liabilities, net worth, bank balances, financial
history or activities or credit worthiness;

(g) the personal information consists of personal recommendations or
evaluations about the third party, character references or personnel
evaluations;

(h) the personal information consists of the third party’s name where

(i) it appears with other personal information about the third
party, or

(ii) the disclosure of the name itself would reveal personal
information about the third party;

(i) the disclosure could reasonably be expected to reveal that the third
party supplied, in confidence, a personal recommendation or
evaluation, character reference or personnel evaluation;

(j) the personal information indicates the third party’s race, religious
beliefs, colour, gender, age, ancestry or place of origin
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In my opinion, subsection (h) applies here.  The letter of complaint names AB and

makes a number of allegations about her actions outside of the workplace and inside

the workplace but outside of the scope of her employment.  Similarly, the name of the

Complainant confirms that she was the one who filed a complaint.   In both instances,

the name of the individual, combined with the other information in the records, raises

the presumption that the disclosure would be an unreasonable invasion of the privacy

of each of them.  

If I am wrong in this, and even if none of the presumptions apply, the Act directs us to

consider whether, in all of the circumstances, the disclosure might be considered to be

an unreasonable invasion of privacy.  Section 23(3) provides us with a non-inclusive list

of matters that should be considered, including whether:

a) the disclosure is desirable for the purpose of subjecting the activities of

the Government of the Northwest Territories or a public body to public

scrutiny

b) the disclosure is likely to promote public health and safety or to promote

public health and safety or to promote the protection of the environment;

c) the personal information is relevant to a fair determination of the

applicant’s rights

d) the disclosure will assist in researching or validating the claims, disputes

or grievances about aboriginal people;

e) the third party will be exposed unfairly to financial or other harm;

f) the personal information has been supplied in confidence;

g) the personal information is likely to be inaccurate or unreliable; and

h) the disclosure may unfairly damage the reputation of any person referred

to in the record requested by the applicant.

As noted above, the complaint made really relates to a personal dispute between two

people that did not arise in the context of their employment with the government and



-8-

has nothing directly to do with their jobs as government employees, except to the extent

that the dispute has allegedly spilled over into the workplace through phone calls and

other communications made during work hours.    The information in question really has

nothing to do with the business of government and, as such, subsection 23(3)(a) is not

a factor.  Similarly, the information in question has nothing to do with public health or

safety, nor does it have anything to do with the determination of the claims of aboriginal

peoples.  In fact, the only possibly relevant considerations listed in 23(3) are (e), (g) and

(h).   

The records raise, in a very direct way, concerns the Complainant has with respect to

the character, actions and personal integrity of AB.  In the circumstances, I accept that

disclosure of this information, which could result in these views being disseminated

publicly, could reasonably be expected to cause AB excessive personal distress and

may lead to ridicule or harm her reputation. Accordingly, I find that section 21(2)(h) is a

relevant consideration in the circumstances.  I also note that, because the statements

are not substantiated, thereby raising possible questions as to their accuracy, this

damage would be "unfair" in the circumstances.  Had the statements been indisputable

facts, or facts accepted as having been proven true, my opinion might not be the same.  

However, the statements made are allegations only and reflect only one side of the

dispute.

CONCLUSION AND RECOMMENDATION:

In the circumstances, I believe that much of the information in the records in question

are protected from disclosure pursuant to section 23 of the Access to Information and

Protection of Privacy Act.  In particular:

a) Letter dated August 12, 2002 addressed to Lew Voytilla (the complaint letter) is,

as a whole, the personal information of AB, the disclosure of which would be an

unreasonable invasion of her privacy and, as such, the letter should not be

disclosed
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b) Letter dated August 12, 2002 from AB to Lew Voytilla.  Again, there are no

details of the allegations contained in this letter.   Subject to severing all parts of

the letter which might identify AB, I would recommend that this letter be

disclosed.   Again, I have provided the head of the public body with a copy of this

letter with my suggestions for severing prior to disclosure.

c) Letter dated August 14, 2002 from Lew Voytilla to AB.   This letter does not

contain any reference to the specifics of the allegations made and most of it

does not, therefore, constitute personal information, the disclosure of which

would be an unreasonable invasion of AB’s privacy.  I have provided a copy of

this letter to the head of the public body with my suggestions as to the portions

that should be severed before the letter is disclosed.

d) Letter dated August 14, 2002 from Lew Voytilla to the Complainant.  This letter

makes specific and detailed reference to the nature of the complaint and the

name and position of AB.  Some of the letter is, however, not of a personal

nature.  Again, I have provided a copy of this letter to the head of the public body

with my suggestions as to the portions that should be severed before the letter is

disclosed.

e) Copy of e-mail communication between Theresa O’Toole and Bobby VanBridger,

both employed with the Financial Management Board Secretariate.  With the

exception of the name of the Complainant, there is nothing in this e-mail that

should not be disclosed.

f) Notes to file (4 pages) - These appear to be counseling notes made by someone

in whom the Complainant was confiding.  There is no indication of who made the

notes.  The statements made in these notes, however, outline in some detail the

nature of the dispute between the Complainant and AB.  In my opinion, the

whole of these four pages constitute the personal information of both the

Complainant and of AB, the disclosure of which would be an unreasonable
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invasion of their privacy.  In my opinion, this record should not be disclosed.

g) Letter dated August 14, 2002 written by Stephen Kakfwi.   This letter identifies

AB several times and refers to the actual complaint in more detail than the other

correspondence.   In my opinion, the name and address of the addressee, the

first full paragraph, and the first half of the first line of the second paragraph

should be severed before being disclosed to the Applicant.

Elaine Keenan Bengts
Northwest Territories
Information and Privacy Commissioner


