
NORTHWEST TERRITORIES

INFORMATION AND PRIVACY COMMISSIONER

Review Recommendation 03-36
File: 03-150-4

October 6, 2003

BACKGROUND

On or about January 14, 2003, the Applicant made a request to the Department of

Resources, Wildlife and Economic Development (RWED) for a number of documents

including “copies of all correspondence, reports, recommendations (internal or

otherwise), all legal opinions and court filings pertaining to [a collection litigation

commenced in the court] including all correspondence” from the client in question.

The Applicant requested, as well, that all notes and correspondence from the minister

of the day regarding that arrears situation and any subsequent collection actions be

included.

The court action in question was an action apparently commenced by the department

against an individual who is a current sitting member of the Legislative Assembly. 

On March 13  , 2003 the Department responded and provided many of the recordsth

which had been requested by the Applicant. They did not, however, disclose any

records in response to the above noted part of the request. In refusing access to the

records responsive to this request, they noted:

Due to confidentiality, the Corporation [NWT Business Credit Corporation]

is unable to provide any copies of notes, correspondence, reports,

recommendations and legal opinions without the written consent of the

client according to section 15 of the BCC Act.

The letter did go on to advise the Applicant that the Statement of Claim which had been

filed some years earlier could be accessed through the court system. They did not
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provide a court number or any other information that might assist the Applicant in

locating the information in question. The letter also indicated that the court action had

been discontinued after the loan had been paid in full.

On April 14, 2003, this office received a request from the Applicant to review the

decision of RWED, citing section 7 of the Access to Information and Protection of

Privacy Act (the Act) as well as section 23(4) (g) and (h) as support for his claim that

the department did not comply with the Act.

By letter dated April 25th , 2003, RWED was advised of the Request for Review and were

asked to provide copies of all relevant documents and their explanation for the reasons

they decided not to disclose the information in question. 

On April 30th , 2003, the Applicant raised a preliminary issue with respect to a possible

conflict of interest on the part of one of the participants in the Review process. The

matter was dealt with to the satisfaction of all parties.

The Department's response to my request for input was received on July 17th, 2003 and

provided to the Applicant for his further comments. In this letter, the Department took a 

different position than that in it's original letter to the Applicant, citing section 23(2) of

the Access to Information and Protection of Privacy Act (ATIPP) as its primary reason

for not providing the records requested. Section 23(2) deals with situations in which the

disclosure of documents is deemed to be an unreasonable invasion of a third party's

personal privacy.

They also allege that the information is "confidential" and that there are "valid policy

reasons" supporting its protection. 

The Department failed to provide me with copies of all of the records responsive to the

Request for Information as I had asked them to do.  It is difficult, if not impossible, to do
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a proper review of this kind of matter without having access to the records in question.

My recommendations, therefore, will be subject to a further review of the records in

question as outlined below.

The Applicant provided his final comments by way of e-mail dated August 22 .nd

ISSUES

This Request for Review raises a number of issues.

1. Did the public body breach section 7 or section 25 of the Act by failing to provide

the Applicant with particulars (i.e. court action number and date of

commencement) of the court action commenced by the Business Credit

Corporation against the third party?

2. Does section 15 of the Business Credit Corporation prevent the disclosure of

information pursuant to the Access to Information and Protection of Privacy Act?

3. Would the disclosure of the records requested be contrary to section 23 of the

Access to Information and Protection of Privacy Act as being an unreasonable

invasion of a third party's privacy?

4. Would the disclosure of the records be subject to a discretionary exemption from

disclosure pursuant to section 24 of the Access to Information and Protection of 

Privacy Act?

DISCUSSION

Firstly, it is to be noted that section 33 of the Access to Information and Protection of
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Privacy Act provides that 

(1) On review of a decision to refuse an applicant access to all or part of
a record, the onus is on the head of the public body to establish that the
applicant has no right to the record or part.

(2) On a review of a decision to refuse an applicant access to all or part
of a record that contains personal information about a third party, the
onus is on the applicant to establish that disclosure of the information 
would not be contrary to the Act or the regulations;

In this case, the public body has not provided the information needed to support their

assertions with respect to the various aspects of the Act upon which they rely. In

particular, they did not provide me with copies of all of the documents responsive to the

Applicant's request for information so that I could assess, independently, their

assertions as to the nature of the information.  Without providing more specific

submissions and copies of the documents in question, the public body cannot be said

to have met its onus in this case.

1. Did the public body breach section 7 and/or section 25 of the Act by failing to

provide the Applicant with particulars (i.e. court action number and date of

commencement) of the court action commenced by the Business Credit

Corporation against the third party?

Section 7 of the ATIPP Act provides as follows:

7(1) The head of a public body shall make every reasonable effort to
assist an applicant and to respond to an applicant openly,
accurately, completely and without delay.

Section 25 directs as follows:

25(1) The head of a public body may refuse to disclose to an applicant
information that is otherwise available to the public or that is
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required to be made available within six months after the
applicant's request is received, whether or not for a fee.

    (2) Where the head of a public body refuses to disclose information
under subsection (1), the head shall inform the applicant where the
information is or will be available.

It seems to me that this is a case in which the public body did not go far enough to

assist the Applicant.  It would have been appropriate, pursuant to sections 7 and 25 and

in the spirit of the Act as a whole to assist the Applicant by providing him with the details

of the court action in question so that he could do his own search of the records at the

Court House.  Although he had enough information to do the search, many people who

have little contact with the court system would know that.  It would have made it easier

for the Applicant to find the information he was looking for if he had just a little more

information which was clearly in the possession of the public body.  In fact, in my

opinion the spirit of the Act suggests that it would have been appropriate for the public

body to provide the Applicant with a copy of any documents which were already in the

public domain rather than sending him off to the court to find them himself.  The records

were in the possession of the public body and they are most likely not terribly long.  The

fact that the record may be available elsewhere does not prevent a public body from

also providing the record to an Applicant pursuant to the Act and, where it is just as

easy for the public body to provide it as it is to send the Applicant someplace else, it

would be my opinion that that should be done.

2. Does section 15 of the NWT Business Credit Corporation Act prevent the

disclosure of information pursuant to the Access to Information and Protection of

Privacy Act?

Section 15 of the NWT Business Credit Corporation Act provides that: 

15. Any information received by an employee of the Corporation or a
director about a business enterprise that applies for a loan, bond,
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guarantee or indemnity is confidential and shall not be disclosed by the
employee or director

(a) except as may be required in the administration of this Act or
the regulations or any proceeding under this Act or the
regulations; or

(b) unless the business enterprise consents.

However, section 3 of the Access to Information and Protection of Privacy Act provides

that:

If a provision of this Act is inconsistent with or in conflict with a provision of
another Act, the provision of this Act prevails unless the other Act
expressly provides that it, or a provision of it, prevails notwithstanding the
Act.

To the extent, if any, that section 15 of the NWT Business Credit Corporation Act

conflicts with the provisions of the ATIPP Act, therefore, the ATIPP Act applies. 

3. Would the disclosure of the records requested be contrary to section 23 of the

Access to Information and Protection of Privacy Act as being an unreasonable

disclosure of a third party's privacy?

Section 23 of the ATIPP Act prohibits the disclosure of any record where the disclosure

would constitute an unreasonable invasion of a third person's privacy.  Section 23(2)

and (4) help to define what will be and what will not be considered an unreasonable

invasion of a third person's privacy. These sections read as follows:

(2) A disclosure of personal information is presumed to be an
unreasonable invasion of a third party's personal privacy where 

(a) the personal information relates to a medical, psychiatric or
psychological history, diagnosis, condition, treatment or
evaluation;
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(b) the personal information was compiled and is identifiable as
part of an investigation into a possible contravention of law,
except to the extent that disclosure is necessary to
prosecute the contravention or continue the investigation;

( c) the personal information relates to eligibility for social
assistance, student financial assistance, legal aid or other
social benefits or to the determination of benefit levels;

(d) the personal information relates to employment,
occupational or educational history;

(e) the personal information was obtained on a tax return or
gathered for the purpose of collecting a tax;

(f) the personal information describes the third party's finances,
income, assets, liabilities, net worth, bank balances,
financial history or activities or credit worthiness;

(g) the personal information consists of personal
recommendations or evaluations about the third party,
character references or personnel evaluations; 

(h) the personal information consists of the third party's name
where

(i) it appears with other personal information about the
third party, or

(ii) the disclosure of the name itself would reveal
personal information about the third party;

(i) the disclosure could reasonably be expected to reveal that
the third party supplied, in confidence, a personal
recommendation or evaluation, character reference or
personnel evaluation; or

(j) the personal information indicates the third party's race, religious
beliefs, colour, gender, age, ancestry or place of origin.

(4) A disclosure of personal information is not an unreasonable
invasion of a third party's personal privacy where 

(a) the third party has, in writing, consented to or requested the
disclosure;
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(b) there are compelling circumstances affecting the health or
safety of any person and notice of the disclosure is mailed to
the last known address of the third party;

( c) an Act of the Northwest Territories or Canada authorizes or
requires the disclosure;

(d) the disclosure is for research purposes and is in accordance
with section 49;

(e) the personal information relates to the third party's
classification, salary range, discretionary benefits or
employment responsibilities as an officer, employee or
member of a public body or as a member of the staff of a
member of the Executive Council;

(f) the personal information relates to expenses incurred by the
third party while travelling at the expense of a public body;

(g) the disclosure reveals details of a licence, permit or other
similar discretionary benefit granted to the third party by a
public body, but not personal information supplied in support
of the application for the benefit;

(h) the disclosure reveals details of a discretionary benefit of a
financial nature granted to the third party by a public body,
but not personal information supplied in support of the
application for the benefit or that is referred to in paragraph
(2)(c); or

(i) the disclosure reveals financial and other details of a
contract to supply goods or services to a public body.

Just because information is about a person, does not necessarily mean that its

disclosure will be an unreasonable disclosure of that person's privacy. In particular,

subsection 23 (4)(h) and (i) may well apply to some of the requested information.

Unfortunately, without the ability to review the documents in question, it is impossible

for me to determine whether the records requested contained only third party

information.  I suspect, however, that at least some of the records requested do not fall

in that category, either in whole or in part.
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I am not convinced that all of the records responsive to the Applicant's request are

comprised entirely of personal information of the third party. However, the only way to

determine this is to review the records. 

4. Would the disclosure of the records be subject to a discretionary exemption from

disclosure pursuant to section 24 of the Access to Information and Protection of

Privacy Act?

Although the public body has not referred to section 24 of the Act specifically, they have

argued that the information requested was "confidential" and that it was "related to a

loan application and collection, and the Department of Resources Wildlife and

Economic Development would prefer that such files be handled with appropriate

discretion in order to promote confidence among the Business Credit Corporation

(BCC) clients applying for and settling loans. 

Understandably, BCC clients may be reluctant to "do business" with the BCC if there

was a perception that their personal information might be made subject to an ATIPP

request. I am disappointed that statements like this continue to be made by many public

bodies when defending their decisions not to disclose information in response to

requests under the Act. It really does not matter what the public body "prefers". The Act

says what the Act says and unless the information sought falls into one of the specific

exemptions from disclosure under the Act, it must be disclosed, regardless of what the

public body would prefer to do. The public body is bound by the law even if it doesn't

like it. If, therefore, the public body wishes to deny disclosure of a particular record, it

must do so by applying one of the specific exemptions provided for in the Act. The Act

contains provisions to protect third party business information and confidential

communications. In order to be exempt from disclosure, information must fall within one

or more of the legislated exemptions. 
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It is even more disappointing that it does not appear that the public body has read the

Act thoroughly enough to be able to refer to me to the relevant provisions of the Act.

Section 24 of the Act reads as follows:

24(1) Subject to subsection (2), the head of a public body shall refuse to
disclose to an applicant

 
(a) information that would reveal trade secrets of a third party;
(b) financial, commercial, scientific, technical or labour relations

information 

(i) obtained in confidence, explicitly or implicitly, from a
third party, or 

(ii) that is of a confidential nature and was supplied by a
third party in compliance with a lawful requirement;

( c) information the disclosure of which could reasonably be
expected to 

(i) result in undue financial loss or gain to any person,

(ii) prejudice the competitive position of a third party,

(iii) interfere with contractual or other negotiations of a
third party, or

(iv) result in similar information not being supplied to a
public body;

(d) information about a third party obtained on a tax return or
gathered for the purpose of determining tax liability or
collecting a tax;

(e) a statement of a financial account relating to a third party
with respect to the provision of routine services by a public
body;

(f) a statement of financial assistance provided to a third party
by a prescribed corporation or board; or

(g) information supplied by a third party to support an
application for financial assistance mentioned in paragraph
(f).
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However, once again it is impossible to assess whether or not any of these exemptions

to the disclosure of the records in question apply unless I can review the documents

themselves. There is little doubt that at least some information in the records will be

protected from disclosure. However, I would be surprised if every responsive document

was fully subject to one of these exemptions. Furthermore, it seems to me that there

has been no effort to review any of these records to determine whether exempted

material can be severed so that the Applicant can still be provided with at least some of

what he has requested, as provided for in section 5(2) of the Act. In essence, this

section says that where exempted information can be reasonably severed from a

record, the Applicant has a right to receive such documents with the exempted portions

severed. 

CONCLUSION AND RECOMMENDATION

In view of the above discussion, it is my conclusion that the public body did not properly

apply the provisions of the Access to Information and Protection of Privacy Act in this

case. I would make the following specific recommendations:

a) that the Applicant be provided with copies of all court documents in the

possession of the public body which were filed in connection with the

litigation commenced some years ago between BCC and the named

individual as these are all public records and already in the public domain 

b) it is further my recommendation that in future cases of this nature, where

the public body has copies of the court records in its file it should, at the

very least, provide the Applicant with specific details of the litigation which

will enable the Applicant to easily find the documents in the court registry

(eg: Action Number and date action commenced) and, more

appropriately, should provide the applicant with copies of the documents

themselves. 
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I am unable to make any further recommendations with respect to the records in

question as the public body has failed to provide me with copies of the responsive

documents as per my earlier request.

Pursuant to section 34 of the Access to Information and Protection of Privacy Act,

therefore, I now direct the Department of Resources, Wildlife and Economic

Development to provide me with a copy of every record responsive to the request of the

Applicant in their possession and I direct that this be done on or before October 20 . th

The Applicant's specific request is:

all correspondence, reports, recommendations (internal or otherwise), all

legal opinions and court filings pertaining to [a specific collection litigation

commenced in the court] including all correspondence from the client in

question and all notes and correspondence from the minister of the day

regarding that arrears situation and any subsequent collection actions. 

Once I have received those records I will review them and make specific

recommendations as to what parts of those documents fall under the exemptions of the

Act and what parts are subject to disclosure. If the public body at that time wishes me to

consider other exemptions contained in the Act (for instance, litigation privilege) I

expect, as well, that they will provide me with detailed submissions as to why those

sections should apply to the individual records involved.

Elaine Keenan Bengts
Northwest Territories
Information and Privacy Commissioner


