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BACKGROUND

On June 18th, 1997, the Applicant applied under the Access to Information and

Protection of Privacy Act (the "Act") to the Department of Justice (the "Public Body") for

information with respect to an investigation into inmate complaints at the Yellowknife

Correctional Centre, including a report drafted by an employee of the Department of

Justice with respect to this issue.

On July 11th, 1997, in a letter to the Applicant, the Public Body provided a number of

documents in response to the request for information. One of these documents was a

memorandum addressed to the Director of the Corrections Division of the Department

of Justice from Karan Shanar, Legal Counsel. Other than the salutation at the beginning

of the memorandum and the signature of the writer at the end, the remainder of the four

page memorandum was deleted. The Public Body indicated that it was refusing to

disclose this information on the basis of the protection of Solicitor-Client privilege as

provided for under section 15 of the Act.

By letter dated July 29th, 1997, the Applicant requested that I review the Public Body's

decision to refuse access to the contents of the memorandum. I raised with counsel for

the Public Body the possibility that there might be room to attempt to negotiate or

mediate the matter, but this possibility was rejected by the Public Body. I therefore

proceeded with my review by requesting the Public Body to provide me with a copy of

the memorandum as well as their submissions with respect to the issue, pointing out

that the onus of establishing that the Public Body did not have to release the

information requested was on the Public Body in accordance with section 33(1) of the

Act.
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I received a short letter from the Public Body on August 14th, 1997, which simply

reiterated the Department's position that the memorandum in question is subject to

Solicitor-Client privilege and that it was entirely within the discretion of the "client" to

waive or refuse to waive the privilege.

RECORD AT ISSUE:

The Memorandum which the Applicant seeks to obtain (without the deletions) is a four

page legal opinion written to the Director of the Corrections Division of the Department

of Justice by Legal Counsel in the Department's Legal Division. The Public Body claims

that it is subject to solicitor-client privilege.

In order to attract common law solicitor-client privilege, a communication must pass at

least one of the following tests:

1. a) there is a written or oral communication; and

    b) the communication must be of a confidential nature; and

    c) the communication must be between a client (or his agent) and a legal

advisor; and

   d) the communication must be directly related to seeking, formulating or

giving legal advice;

OR

2. the record was created or obtained especially for the lawyer's brief for

existing or contemplated litigation. 1

It is not alleged by the Applicant that this Memorandum is anything but a legal opinion.

I have, however, reviewed the document in question and it clearly meets all of the

conditions set out in the first part of the test outlined above. The memorandum was

1 City of Kitchener, Order M-285, Information and Privacy Commissioner of Ontario,
March 11, 1984
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written by legal counsel at the request of a Division Director, seeking legal advice with

respect to certain issues arising out of complaints made by inmates at the Yellowknife

Correctional Centre.

I find that the contents of the Memorandum constitute a legal opinion.

ISSUE:

The issue is whether this legal opinion is protected by solicitor-client privilege under

section 15 of the Act. The Applicant raises the question as to whether solicitor-client

privilege extends to the situation here, where the client is a department of public

government, the solicitor is an employee of that government and the issue is one of

interest to the public.

DISCUSSION

The Public Body claims that that portion of the Memorandum in question which has

been deleted is, in its entirety, exempt from disclosure pursuant to Section 15 of the Act

That section reads as follows:

The head of a public body may refuse to disclose to an applicant:

a) information that is subject to any type of privilege available

at law, including solicitor-client privilege;

b) information prepared by or for an agent or lawyer of the

Minister of Justice or a public body in relation to a matter

involving the provision of legal services;

c) information in correspondence between an agent or lawyer

of the Minister of Justice or a public body and any other
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person in relation to a matter involving the provision of

advice or other services by the agent or lawyer.

At issue here is whether this communication is protected by a "privilege available at

law, including solicitor-client privilege".

Solicitor-client privilege has been basic precept of the common law dating back to Old

England. It has been tenaciously protected by the courts over the years. The Supreme

Court of Canada has held that solicitor-client privilege is a fundamental and substantive

right and not merely an evidentiary rule.   That having been said, there is still sometimes2

confusion and uncertainty as to what is protected by solicitor-client privilege, and how

far that privilege goes. In this case, there is also the question as to whether that

privilege attaches where the legal opinion is provided by an employee of the

government who is the "client".

The classic definition of solicitor-client privilege is found in Wigmore on Evidence

 Where legal advice of any kind is sought from a professional legal advisor

in his capacity as such, the communications relating to that purpose,

made in confidence by the client, are at his instance permanently

protected from disclosure by himself or by the legal advisor, except the

protection be waived.

This protection has been defined to include essentially all communications between a

solicitor and his or her client.

___________________

 Solosky v. The Queen [1980] 1 S.C.R. 8212
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The courts have consistently held that this privilege extends to "in-house" counsel and

legal counsel to a government agency, even when counsel is also an employee of the

agency.  For example, in the Saskatchewan case of Homestake Mining Co. v. Texas

Gulf Potash Co. et al , it was held:3 

The grounds for the claim of privilege are that the documents in question

are either confidential communications between the defendant and his

legal advisor or that the documents were prepared in anticipation of

litigation. The fact that the solicitor may be an officer or a full time

employee of the defendant does not destroy a claim of solicitor-client

privilege so long as, at the relevant time, he was acting in the capacity of a

legal advisor. Each of the documents with respect to which privilege is

claimed may be examined and a determination made by the Court as to

the character of the activity engaged in at the time and if a legal advisor is

doing work for his employer in another capacity, such as duties of an

executive nature, communications made in that capacity are not the

subject of a legal professional privilege.

Further, in Johnston and C.H.D. Investments Inc. v. Prince Edward Island the Appeal4, 

Division of the Prince Edward Island Supreme Court accepted the decision of Lord

Denning in Alfred Crompton Amusement Machines Ltd. v. Commissioners of Customs

and Excise , which held that salaried legal advisers are not in any different position5

than legal advisers who are in private practice.

__________________

3 (1976) 2 C.P.C. 222 (Sask.QB)

4 (1989) 73 Nfld. & P.E.I.R. 222

5 [1972] 2 All E.R. 353 (QB)
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It is clear from my review of the memorandum in question legal counsel was not acting

in any capacity other than as a legal adviser when the preparing the memorandum. It

is, therefore, subject to solicitor-client privilege and, unless that privilege is waived by

the client, which in this case would be the Corrections Division of the Department of

Justice, and ultimately the Minister of Justice, it is not subject to an access request

under the Act.

There is, however, no indication before me as to whether the Department of Justice,

when reviewing its records and responding to the Request for Information made by

the Applicant, inquired of it's client (Corrections Division), whether it was prepared to

waive its privilege. It is important to note that the Act makes the solicitor-client

exemption a discretionary one on the part of the department. The section provides

that the head of the department "may" refuse to disclose information which is subject

to solicitor-client privilege. This implies that the head of the department must put his

or her mind to the matter and cannot refuse to release the information simply

because it is protected by privilege. At the very least, the head of the department

must inquire of the division who requested the legal opinion whether or not it is

prepared to waive any privilege attached to the document. More appropriately, and

keeping in mind the purpose of the legislation, which is to make information held by

the government more accessible to the public, I would suggest that the head of the

department, in this case the Minister of Justice, must consider whether the privilege

can be waived. Although the Minister has the ultimate discretion as to whether or not

privilege can or should be waived, discretion must be exercised and be seen to be

exercised in some real way. That discretion, once exercised, may be the final word

on the matter. However, discretion cannot be exercised in a vacuum and there must

be some indication that the Minister has at least considered the issues and the

possibility of waiving privilege before the matter is closed.
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SUMMARY AND RECOMMENDATION:

In summary, I find that the Memorandum in question is subject to solicitor-client

privilege, as it was clearly prepared by legal counsel in response to a request for a

legal opinion on certain issues. In the circumstances, it is protected by solicitor-client

privilege pursuant to section 15 of the Act. There is, however, no evidence that the

Minister of Justice, or any other person properly exercised the discretion given to

him under section 15 of the act in deciding to deny access to the information in

question.

It is therefore my recommendation that the Department of Justice properly exercise

its discretion and review the matter with a view to whether or not the information,

despite being protected by solicitor-client privilege, might be provided, either in

whole or in part, to the Applicant without jeopardizing the Department's legal

position. I therefore refer the matter back to the Department of Justice for this

purpose and ask that it provide this office with a letter indicating that the matter has

been duly considered and, if there is no waiver of privilege, provide this office with

the reasons for that refusal.

Elaine Keenan Bengts

Information and Privacy Commissioner


