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BACKGROUND

By letter dated February13, 2002, the Applicant requested from the Department of

Resources, Wildlife and Economic Development (RWED) information relating to fees

paid by the Government of the Northwest Territories and RWED since January 1999 to

a specified law firm in connection with the filing, prosecuting and opposing polar bear

trade-mark applications and in connection with all Federal Court matters against a

particular company.  RWED responded by providing a computer printout which listed

the following information for all cheques paid to the law firm during the period in

question:

Invoice Number

Invoice Date

Cheque Number

Cheque Date

Requisition Number

Batch Number

Invoice Amount

In addition, there is a column entitled “Prog”.  Under this column are numbers but I am

unable to relate either the heading or the numbers to anything in particular and assume

that it is part of the government’s accounting and classification system.

The letter to the Applicant which accompanied the information confirms that only one

law firm had been involved in the “trade mark issue” and that the listed invoices

represented “the complete history”.  The letter also had the following sentence:

“Please be cautioned that not necessarily all payments are relevant to the trade mark

issue”.  
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The Applicant then responded by requesting that the Department identify those of the

listed payments which were relevant to the trade mark issue.  RWED then contacted

the third party law firm to advise them that the Department was considering disclosing

the information requested.  On July 22, 2002, a letter was written to the Applicant

indicating that:

After considering all relevant factors, including representation from the

third party, whose interests could be affected by the disclosure of the

records, we have refused access to the records requested May 10 , 2002th

based on Section 15(1)(a) and 15(1)(b) of the Act.

By letter dated August 21 , 2002, the Applicant requested that I review the decision ofst

the Department to refuse to identify which of the payments listed in the information

already provided related to the trade mark issue.  On September 30 , the Departmentth

responded and that response was provided to the Applicant.   I also asked the

Department to address a specific concern of mine.  Their final response was received

on November 7 .  Although invited to do so, the Applicant has provided no furtherth

response to the Department’s submissions.

ISSUE 

There is one, very narrow issue in this case.  Having provided the Applicant with a full

listing of all payments made to the law firm in question, does section 15 of the Act,

which deals with solicitor/client privilege, allow the Department to refuse to identify

which of those accounts relate to a specific issue, the polar bear trade mark.

DISCUSSION

The Department relies on section 15 of the Act which reads as follows:
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15. The head of a public body may refuse to disclose to an applicant

(a) information that is subject to any type of privilege available
at law, including solicitor-client privilege;

(b) information prepared by or for an agent or lawyer of
the Minister of Justice or a public body in relation to a
matter involving the provision of legal services; or

(c) information in correspondence between an agent or
lawyer of the Minister of Justice or a public body and
any other person in relation to a matter involving the
provision of advice or other services by the agent or
lawyer.

The Department relies heavily on the Federal Court of Canada, Court of Appeal case of

Stevens v. Canada (Prime Minister) [1998] 4 F.C. 89.  The question in that case was

whether lawyer’s billing accounts are protected by solicitor-client privilege from

disclosure under the Access to Information Act, Canada.  In that case, the Applicant

had been provided with 336 pages of legal accounts, receipts and other related

documents but narrative portions on 73 pages of disclosed accounts were “severed”. 

The Applicant sought to have the edited portions restored.  The Federal Court, Appeal

Division held that the solicitor/client privilege exists to protect the integrity of the

solicitor-client relationship and that bills of account which reflect the steps taken by a

lawyer on behalf of a client are part and parcel of that privilege.  

In Stevens, the Applicant was seeking to have copies of the actual statements of

account provided.  Lawyers accounts invariably contain a description of specific actions

taken by the lawyer on behalf of the client.  For example, the account might refer to

research on a particular issue or a telephone call with a particular expert.  Justice

Linden in the Stevens case eloquently points out how the disclosure of this kind of

information might well reveal communications between lawyer and client, suggest

strategy being contemplated or disclose terms of the solicitor’s retainer such as hourly

rate or payment terms. He points out that the statement of account is privileged

because it is integral to the seeking, formulating and giving of legal advice.  
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Justice Linden also points out, however, that solicitor-client privilege protects

communication between the lawyer and its client only, not acts of counsel or mere

statements of fact.  

My first question, therefore, is whether the information which the Applicant is seeking is

a lawyer’s bill or account and, therefore, subject to solicitor-client privilege.  In my

opinion, it is not. 

The Ontario Information and Privacy Commissioner’s dealt with a very similar situation

in Order PO-1922 which arose from a request for information made to the Ministry of

the Attorney General in that province.  In that case, the Ministry received a request from

a member of the media under the Freedom of Information and Protection of Privacy Act

for all records or documents relating to the legal costs paid to the lawyer representing

“Person A” at the accused's preliminary hearing on charges of obstruction of justice.  

During mediation, the Applicant indicated that all she was interested in receiving was

the total cost of the legal fees paid for individuals who were not defendants in the case. 

Also during the mediation phase of the application for information, the Ministry created

a record which provided the information covered by the re-defined request, and claimed

that this new record qualified for exemption under the solicitor/client privilege sections

of the Act.   In reviewing the matter, the Information and Privacy Commissioner

distinguished between a lawyer’s statement of account, which he agreed was subject to

the solicitor/client privilege, and a separately created document which contained only

the total amount paid with respect to the matter in question:

The record here is a one-page document prepared by the Ministry which
reflects the total funding paid to Lawyers 1 and 2 in representing their
clients in the criminal proceedings involving the accused. The records at
issue in Orders PO-1714, PO-1822 and in Stevens were all actual
statements of account, which were characterized as confidential written
communications between solicitors and clients.
.  

That is exactly the kind of document we are dealing with in this case.  The record in

question is one generated through the government’s accounting system.  The record

has never been in the lawyers office and was not generated by the lawyer’s office.  
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In the Ontario case, the Information and Privacy Commissioner then goes on to discuss

the application of the Stevens case to the disclosure of this “government generated”

document.  The Stevens case had been heavily relied upon by the Attorney General in

that case, and is relied on in this case by RWED .  He noted as follows:

In Stevens, the Court discusses the historical context of solicitor-client
communication privilege and its present-day application. It then goes on to
cite what it describes as exceptions to the privilege as follows, at page 93:

It will be seen that Canadian law has sought to strike an
appropriate balance between openness and secrecy by
creating two exceptions to the privilege. One exception ... is
for communications which are themselves criminal or which
counsel a criminal act (eg. Where a lawyer advises a client
to conceal evidence). The second exception ... relates to
that information which is not a communication but is
rather evidence of an act done by counsel or is a mere
statement of fact. ... [my emphasis]

Further on in the judgement (at page 99), the Court makes it clear that:

Thus statements of fact are not themselves privileged. It is
the communication of those facts between a client and a
lawyer that is privileged.

After citing several decisions to the effect that lawyers' statements of
account are privileged in their entirety, the Court proceeds to distinguish
them from cases dealing with "facts" and/or "acts of counsel" as reflected
in trust ledgers, etc., at page 104:

These [previously referenced] cases are in sharp distinction
to those which find that trust account ledgers and other
financial records of that type are not privileged. None of
these cases deals specifically with bills of account, and so
cannot be relied on without understanding the nature of the
material which was sought to be disclosed. Ultimately, these
cases can be distinguished because acts of counsel or
statements of fact are not privileged. In Re Romeo's Place
Victoria Ltd. and The Queen [(1981), 128 D.L.R. (3d) 279
(F.C.T.D.)] for example, a client was being investigated and
the trust account ledgers of the client's solicitor were ordered
to be disclosed. Collier J. held that it was the record of the
lawyer, and not of the client and, therefore, not subject to
privilege. However, other cases have found such items to be
outside the ambit of the privilege on the more substantive
ground that they do not disclose communications, but only
acts. In Re Ontario Securities Commission and Greymac
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Credit Corp., [(1983), 41 O.R. (2d) 328, 146 D.L.R. (3d) 73
(Div. Ct.).] the question of privilege arose in the context of a
solicitor's activities with respect to money held in trust for the
client. Southey J. held that the privilege did not attach to this
activity. He stated [at page 337]:

Evidence as to whether a solicitor holds or has
paid or received moneys on behalf of a client is
evidence of an act or transaction, whereas the
privilege applies only to communications. Oral
evidence regarding such matters, and the
solicitor's books of account and other records
pertaining thereto (with advice and
communications from the client relating to
advice expunged) are not privileged ...

The accounts were examined and those things revealing privileged
communications were severed. This decision might, at first glance, appear
to be in conflict with Southey J.'s decision in Mutual Life Assurance Co. of
Canada. However, as discussed infra, this decision is merely the
proverbial exception that makes the rule -- it deals with acts of counsel
and not communications.

In Law Society of Prince Edward Island v. Prince Edward Island (Attorney
General), [(1994), 382 A.P.R. 217 (P.E.I.S.C.)] the R.C.M.P. attempted to
seize documents in the possession of a lawyer relating to trust ledgers,
general ledgers and bank reconciliation ledgers which pertained to the
dealings of a number of the lawyer's clients. MacDonald C.J.T.D.
determined [at p. 221]:

It is the communications between the client and his lawyer

that are privileged. The trust ledgers, general ledgers and
bank reconciliation ledgers are not communications between
the solicitor and the client. These documents form part of
the solicitor's records and are reports of acts, not
communications. Privilege does not attach to these
documents.

Thus, the jurisprudence in this area is not really in conflict. It merely
reflects the existence of a broad exception to the scope of the privilege,
namely, that it is only communications which are protected. The acts of
counsel or mere statements of fact are not protected. This is an important
balancing mechanism which, along with the prohibition against protecting
communications which are themselves criminal, takes into account the
public interest inherent in the proper administration of justice.
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As noted by the Court in the Stevens case and by the Ontario Information and Privacy

Commissioner, the case law distinguishes between a lawyer’s pure accounting records

and his/her file records.   The Applicant here is not making a request to receive any

portion of the lawyer’s actual accounts.   It already has a list of payments made by the

Department to the law firm in question.  That list was provided by the Department.   The

only thing which the Applicant now seeks is that the Department identify which of those

payments relate to the polar bear trade mark issue.   The document already in the

hands of the Applicant is accounting record of the Government of the Northwest

Territories showing payments made to a vendor, in this case, a law firm.    This

document itself does not constitute communication between a solicitor and his/her

client.  Insofar as I can discern, the listing provided to the Applicant has never been

seen by the lawyers in question.  It has never been communicated to the lawyer by the

client or by the client to the lawyer.   The only information it contains that would also

appear on the lawyer’s statement of account are the date of the account, the invoice

number and the total amount paid.   In the similar circumstances of Order PO-1922, the

Ontario Information and Privacy Commissioner made the following remarks:

It is not a communication between a solicitor and a client, nor does its
content reveal any prior communication of this nature. Rather, the record
contains the type of information identified by the Court in Stevens as an
exception to solicitor-client privilege - a "statement of fact". Specifically,
the record is a factual statement of the amount of public funds paid by the
Ministry to Lawyers 1 and 2 in consideration for the legal services
provided to Persons A and B during the prosecution of the accused. 

I agree with this assessment.  There is nothing in the document in question which would

reveal anything about the solicitor-client relationship other than the total amount paid to

a particular law firm.    The department is drawing too broad a line in what it is

classifying as privileged.    The information being requested falls within the exception

identified by Justice Linden in the Stevens case....it is a statement of fact.  What the

Applicant seeks is a factual statement of the amount of public funds paid by the

Department to provide legal services with respect to the trade mark issue.  There is, in

my opinion, no solicitor-client privilege attached to the information requested.
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As an aside, I would point out that in providing a long list of payments made to a

particular law office, some of which relate to the issue in question and some of which do

not, the Department was not responding properly to the request for information.  The

only information responsive to the request made would have been a list of  those

payments expended in relation to the trade mark issue.  The remaining information is

not responsive to the request.  Providing a long list of payments made to a particular

law firm without delineating which ones applied to the trade mark issue is like providing

every reference to all banks when asked for information about a particular account at a

particular bank.  The approach taken by the department in this case runs contrary to the

spirit and intent of the Act, which requires public bodies to make every reasonable effort

to respond openly and accurately (section 7).  

CONCLUSION AND RECOMMENDATION

In light of the above discussion, it is my conclusion that the information requested by

the Applicant in this case is not protected by solicitor/client privilege.  As the department

did not suggest that any other section of the Act provided an exemption which would

protect the information from disclosure, there is no reason that the Applicant should not

receive the information which was requested by them.    It is, therefore, my

recommendation that the Department of Renewable Resources and Economic

Development should identify for the Applicant which of the listed payments to the law

firm in question related to the trade mark issue.

Elaine Keenan Bengts
Northwest Territories
Information and Privacy Commissioner
February 11, 2003


