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BACKGROUND

On January 22 , 1999, the Applicant applied under the Access to Information andrd

Privacy Act (the "Act") to the Department of Resources, Wildlife and Economic

Development (RWED) for the following information:

1. All testimony, evidence, complaints , and statements from, or leading up
to the investigation of [the Applicant] that was conducted by WCB in
September, Blair Chapman (Human Relations) and Birgit Ballentyne
(RWED);

2. All letters of support and reference;

3. Any and all memorandums, letters, reports, e-mail messages, e-mail
transmissions, documents, files, or any other materials relating to [the
Applicant], [the Applicant’s] job performance, his relations with co-
workers, his suitability for his position as ......., or his dismissal from
RWED, including, without restricting the generality of the foregoing,
complaints, references, evaluations and opinions from his personnel file
and elsewhere;

4. The entire contents of his GNWT personnel file whether the same be kept
in the RWED offices, the FMBS, Human Relations, or elsewhere.

5. The entire contents of any other files kept on [the Applicant], particularly
(but not restricted to) those held by Blair Chapman, Birgit Ballentyne, John
Stevenson, and Stephen Atkinson.

6. Any other materials relating to [the Applicant] not covered above.
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On March 19 , 1999, a series of documents were provided to the Applicant in responseth

to his request.  In the letter of reply to the Applicant from the head of RWED, access to

a number of documents was denied on the following grounds:

a) Witness statements - access was refused on the grounds that disclosure
would constitute an unreasonable invasion of the third person’s personal
privacy, and were therefore exempt from disclosure under Sections
23(3)(e) and (f) and 21(1);

b) E-mail messages - access was refused on the grounds that disclosure
would reveal consultations or deliberations involving officers or employees
of a public body and plans developed for negotiations on behalf of the
Government of the Northwest Territories, in accordance with Section
14(1)(b) and (c);

c) Legal opinions - access was refused on the basis that the information was
privileged, pursuant to Section 15(a);

d) A letter dated December 7 , 1998 to Continental Helicopters - access wasth

refused because it refers to file information that is evaluative or opinion
material compiled solely for the purpose of determining the applicant’s
suitability, eligibility or qualifications for employment pursuant to Section
22

By letter dated April 16 , 1999, the Applicant requested that I review the Public Body’sth

decision to refuse access to the requested information.  Submissions were requested

and received from both parties.  I asked for, and was provide with, a full set of the

documents subject to the Request for Information, including those documents which

were subject to claimed exemptions.

RECORDS AT ISSUE:

The records at issue are a large number of records relating to the Applicant and his

employment with the Government of the Northwest Territories.  The documents to

which the Applicant has been denied access have been divided by RWED into two
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groups.  The first is labeled "privileged" and the second as "documents related to

investigation".  It is to be noted that the Request for Information was made in the

context of an arbitration concerning the dismissal of the Applicant by the Government of

the Northwest Territories.  

ISSUES:

There are a number of issues in this Review:

a) Are each of the documents for which Solicitor/Client privilege claimed
protected from disclosure under Section 15 of the Act?

b) Would the release of the information in question constitute unreasonable
invasion of a third party’s personal privacy (s. 23)?

c) Was any of the material refused to the Applicant evaluative or opinion
material compiled solely for the purpose of determining the applicant’s
suitability, eligibility or qualifications for employment (s. 22)?

d) Was there any evidence which suggested that the disclosure of the
information in question might reasonably be expected to endanger the
mental or physical health of an individual other than the Applicant (s. 21)?

e) Could the disclosure of the information in question reasonably be
expected to reveal consultations or deliberations involving officers or
employees of the public body or positions, plans, procedures, criteria or
instructions developed for the purpose of contractual or other negotiations
by or on behalf of the Government of the Northwest Territories (s. 14(b)
and (c)?

In all circumstances, the onus is on the public body to establish that the documents in

question should not be disclosed to the Applicant.

     
DISCUSSION

A. Did the Public Body correctly apply Section 15 (solicitor/client
privilege) of the Act?

The Public Body claims that certain of the information requested by the Applicant is
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exempt from disclosure pursuant to Section 15 of the Act.  That section reads as

follows:

The head of a public body may refuse to disclose to an applicant:

a) information that is subject to any type of privilege available at law,
including solicitor-client privilege;

b) information prepared by or for an agent or lawyer of the Minister of
Justice or a public body in relation to a matter involving the
provision of legal services;

c) information in correspondence between an agent or lawyer of the
Minister of Justice or a public body and any other person in relation
to a matter involving the provision of advice or other services by the
agent or lawyer.

The classic definition of solicitor-client privilege is found in Wigmore on Evidence

Where legal advice of any kind is sought from a professional legal advisor
in his capacity as such, the communications relating to that purpose,
made in confidence by the client, are at his instance permanently
protected from disclosure by himself or by the legal advisor, except the
protection be waived. 

This protection has been defined to include essentially all communications between a

solicitor and his or her client.

The privilege attaches not only to communications made by the client but
obviously to communications made by the solicitor to the client as well and
generally speaking covers all communications relating to the obtaining of legal
advice.  

In order to discuss this claim for exemption, we must also consider section 14(1)(a) of

the act which provides that

The head of a public body may refuse to disclose information to an
applicant where the disclosure could reasonably be expected to reveal

a) advice, proposals, recommendations, analyses or policy options
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developed by or for a public body or a member of the Executive
Counsel

as well as section 5(2) which reads as follows:

The right of access to a record does not extend to information excepted from
disclosure under Division B of this Part, but where that information can
reasonably be severed from a record, the applicant has a right of access to the
remainder of the record.

RWED has claimed solicitor/client privilege for four (4) letters and e-mails.  

Document 1 - The first of these is an e-mail from Karan Shaner, legal counsel, to Birgit

Ballantyne.  Having had the benefit of having seen the e-mail, it is clear that the e-mail 

contains legal advice from legal counsel to RWED.  There are, however, other hand

written notes on the document.  One is addressed to "Birgit" and the other appears to

be signed by "Birgit".  This one refers directly to the advice given by counsel.  To this

extent, the hand written notation is protected from disclosure by section 14(1)(a)

outlined above. It also contains reference to a third party.

In this case, the part of the record subject to privilege (ie: the text of the e-mail itself)

can easily be "severed" by blacking it out before photocopying.  As well, the reference

in the hand written note to the legal advice given can also be deleted as can the name

of the third party referred to.  It would be my recommendation that this record be

provided to the Applicant with the editing outlined above.

Document 2 - The second is an e-mail from Birgit Ballantyne to Lynda Sorenson,

another employee of the Government of the Northwest Territories.  This is not a

communication between lawyer and counsel and is not, therefore, protected by

solicitor/client privilege.  It does, however, refer to the nature of the legal advice given in

the previous e-mail and is an internal sharing of the legal advice obtained.  To this

extent, it is protected from disclosure under section 14(1)(a).   However, once again,
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that part of the document can be severed.  I would recommend that that part of the e-

mail after "Counsel in Justice" and before "I talked to John Stevenson" be severed from

the document and the rest provided to the Applicant.

Document 3 - The third document is a Memo to Joseph Handley from Birgit Ballantyne. 

Again, as it is not a communication between counsel, it cannot be protected by

solicitor/client privilege.   It is, however, an internal memorandum which discusses the

legal advice given and the action to be taken as a result.   Once again, to that extent,

the information should be severed.  In particular, the information after the words "Legal

Counsel" and before the words "I spoke to John Stevenson" can and should be

severed.

Document 4 - The last of the four communications is a Memo from Birgit Ballantyne to

Karan Shaner, Legal Counsel.  It is clearly a privileged communication and should not

be disclosed.

B. Would the release of the information in question constitute 
unreasonable invasion of a third party’s personal privacy (s. 23)?

The rest of the documentation in question relates to information which is not covered by

solicitor/client privilege.  The documents are divided into three categories:  

a) Witness statements
b) Internal correspondence relating to the investigation
c) Other correspondence relating to the investigation

The documents for which this exemption was raised are the witness statements.  There

are three of them and, for the purpose of this Review, they will be collectively referred to

as Document 5.
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Section 23 of the ATIPP Act protects the release of "third party" information from

disclosure.  RWED has directed me specifically to the following parts of section 23: 

(1) The head of a public body shall refuse to disclose personal
information to an applicant where the disclosure would be an
unreasonable invasion of a third party’s personal privacy.

(3) In determining whether a disclosure of personal information
constitutes an unreasonable invasion of a third party’s personal
information, the head of the public body must consider all the
relevant circumstances, including whether:

d) the third party will be exposed unfairly to financial or other
harm;

e) the personal information has been supplied in confidence

I would also refer to subsection (c) which provides

c) the personal information is relevant to a fair determination of
the applicant’s rights

It is also necessary to look at the definition of "personal information" in section 2 of the

Act:

"personal information" means information about an identifiable individual,
including:

a) the individual’s name, home or business address or home or
business telephone number,

b) the individual’s race, colour, national or ethnic origin or religious or political
beliefs or associations;

c) the individual’s age, sex, sexual orientation, marital status or family status;

d) an identifying number, symbol or other particular assigned to the
individual;

e) the individual’s fingerprints, blood type or inheritable
characteristics;
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f) information about the individual’s health and health care history,
including information about a physical or mental disability;

g) information about an individual’s educational, financial, criminal or
employment history;

h) anyone else’s opinions about the individual; 

i) the individual’s personal opinions, except where they are about
someone else.

RWED argues that the witness statements and interview notes pertaining to a

harassment complaint against the Applicant are protected as being third party

information.  They say that the parties who gave statements were asked if they would

permit their statements to be disclosed to the Applicant and all of them refused on the

grounds that they feared possible reprisal.  They further state that the interviewees

were all, therefore, informed that their statements would be kept confidential.  

In support of the contention that the communications were intended to be confidential

are excerpts from some of the other materials.  For example, in an e-mail dated

February 17  from Birgit Ballentyne to Joseph Handley, there is some reference to ath

promise of confidentiality for the witnesses and again in another e-mail between the

same individuals dated November 3 , 1998 in which there is reference to the fact thatrd

none of those interviewed wanted their letters disclosed to the Applicant.   There is

nothing in the statements themselves which suggests that they were intended to be

confidential.  No third party was provided notice of the Applicant’s request pursuant to

the Act and, therefore, no confirmation has been received from any of them that they

considered their statements to be confidential.  I am prepared to accept, for the

purposes of this review, that the witness statements were made upon assurances of

confidentiality.

That having been said, this expectation of confidentiality must be weighed against the

Applicant’s right to a fair determination of his rights.  Not just his job, but his career is on
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the line.  He has a right to know what it is that has been said about him that has brought

the matter to this point.  Furthermore, one has to consider the rest of the circumstances

of the matter and the realistic expectations of those making the statements.  The

statements were made in the context of an investigation into the conduct of the

Applicant for incidents which occurred, for the most part, in a "camp" setting where only

a very small handful of people were present.  It is clear that the Applicant was to be told 

about the allegations made in the statements and the context of the statements.  There

is little real doubt that the Applicant knows who has made the statements (although he

might not, at this point, know which witnesses made what comments).  Those who

made the statements also know that it is likely that the Applicant is aware of the fact

that they made statements.  In the circumstances, I cannot say there was a realistic

expectation of confidentiality.

Nor is there anything before me to suggest that there is any reasonable expectation that

the disclosure of the information will expose the authors to any financial or other harm. 

Firstly, there is nothing to suggest that the Applicant, about whom the statements relate,

has any ability to affect the financial well being of any of the authors of the statements. 

He is no longer employed by the Government of the Northwest Territories and is not,

therefore, in a position to withhold financial benefits or refuse to employ the persons in

question.  Nor is there any real evidence of the possibility of other harm.  There are

some references to the Applicant’s temper, and "potential to violence" but there is

nothing anywhere to suggest that he was ever actually physically violent.  

Finally, it is important to consider what constitutes third party "personal information"

which can be exempted from disclosure under this section.   Third party information is

information that directly identifies a person.  Personal information includes such things

as names, addresses, identifying numbers and the like.  Clearly, the names of the

witnesses and any other third parties referred to in the statements are third party

personal information and that information, at least, should be edited out of the
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statements.  The contents of the statements themselves, however, do not constitute

personal information except to the extent that they contain opinions about the Applicant. 

To that extent, they constitute the personal information of the Applicant only.

C. Was any of the material refused to the Applicant evaluative or
opinion material compiled solely for the purpose of determining the
applicant’s suitability, eligibility or qualifications for employment (s.
22)?

In the initial letter to the Applicant denying access to certain records, section 22 of the

Act was referred to, although it was not raised in the argument provided to this office. 

Section 22 reads as follows:

The head of a public body may refuse to disclose to an applicant personal
information that is evaluative or opinion material compiled solely for the
purpose of determining the applicant’s suitability, eligibility or qualifications
for employment or for the awarding of government contracts or other
benefits when the information has been provided to the public body,
explicitly or implicitly, in confidence.

I do not consider the witness statements to be evaluative or, for the most part, opinion. 

Rather, they are what they are said to be; statements of witnesses as to what

happened.   They were made not to evaluate the Applicant’s job performance, but to

assist in the determination of the facts surrounding certain incidents outlined in the

statements.  Similarly, they were not made for the purpose of determining the

Applicant’s suitability for employment, but for determining whether the reasons for his

dismissal were just and reasonable.  I do not believe that this section applies.

D. Was there any evidence which suggested that the disclosure of the
information in question might reasonably be expected to endanger
the mental or physical health of an individual other than the
applicant (s. 21)?

Section 21 of the act provides that:
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The head of a public body may refuse to disclose to an applicant
information, including personal information about the applicant, where the
disclosure could reasonably be expected to endanger the mental or
physical health or safety of an individual other than the applicant.

This was raised by RWED in its initial reply to the Applicant as a ground for denying

access to the witness statements, although it was not raised again in their submissions

to this office.  As noted above, however, although there is evidence that the Applicant

has an explosive temper and is subject to angry outbursts, there is nothing to suggest

that the applicant has physically assaulted any person at any time.    There is not

enough information before me to suggest that the release of the witness statements

puts any person in danger.

E. Could the disclosure of the information in question reasonably be
expected to reveal consultations or deliberations involving officers
or employees of the public body or positions, plans, procedures,
criteria or instructions developed for the purpose of contractual or
other negotiations by or on behalf of the Government of the
Northwest Territories (s. 14(1)?

RWED appears to have claimed an exemption under section 14(b) and 14(c) for the

remaining records.  Because the nature of each document differs, the only way to deal

with them is individually.

Section 14(1)(a)(b) and (c) of the Act provides:

The head of a public body may refuse to disclose information to an
applicant where the disclosure could reasonably be expected to reveal:

a) advice, proposals, recommendations, analyses or policy options
developed by or for a public body or a member of the Executive
Council;

b) consultations or deliberations involving
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i) officers or employees of a public body,
ii) a member of the Executive Council, or
iii) the staff of a member of the Executive Council;

c) positions, plans, procedures, criteria or instructions developed for
the purpose of contractual or other negotiations by or on behalf of
the Government of the Northwest Territories or a public body, or
considerations that relate to those negotiations;

Documents in question:

Document 6 - E-mail dated February 18 from John Stevenson to Birgit Ballantyne -

there is nothing in this document which might be considered consultation, advice,

proposals or recommendations.  

Document 7 - E-mail dated February 17 from Birgit Ballantyne to Joseph Handley - The

first full paragraph of this e-mail refer either to legal advice received or to consultations

between employees of a public body and, in accordance with the reasoning set out

above, should be exempt from disclosure.   There is nothing, however, that would

exempt the second paragraph from disclosure.

Document 8- E-mails dated January 15, 1999 between Katherine Trumper, Alasdair

Veitch and Stephen Atkinson - this e-mail contains opinion material about two third

parties (not the Applicant).  As such, to release it would constitute an unreasonable

invasion of the privacy of those third parties.  This record should be exempt from

disclosure to the Applicant.  

Document 9 - E-mail from Birgit Ballantyne to Joseph Handley dated December 9, 1998

- this document refers directly to negotiations taking place between the Applicant and

the public body and the strategy being taken by RWED in connection with these

negotiations.  It is, therefore, exempt from disclosure under section 14(1)(c) above.
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Document 10 - E-mail from Birgit Ballantyne to John Stevenson dated December 4,

1998 - Again, this document relates directly to positions and instructions for the purpose

of negotiations between RWED and the Applicant.  As such, it is exempt from

disclosure under section 14(1)(c)

Document 11 - E-mails between Birgit Ballantyne and Katherine Trumper dated

November 27  and 28 , 1998 -   This document does not appear to contain anythingth th

which might be considered advice or proposals, consultations or deliberations or

positions, plans, procedures or instructions with respect to negotiations.  This document

does not fall under any of the exemptions of section 14.

Document 12 - Memorandum from Birgit Ballantyne to Joseph Handley dated

November 26, 1998 - The information in this memorandum is nothing more than an

exchange of information.  It does not constitute advice or proposals, consultations or

deliberations or positions, plans, procedures or instructions with respect to negotiations. 

This document does not, therefore, fall under any of the exemptions of section 14.

Document 13 - E-mail from Joseph Handley to Birgit Ballantyne dated November 26,

1998 - This document refers to communications received from two different individuals,

one of them the Applicant and the other a third party.  To the extent that the information

in the e-mail refers to the third party, and the discussion between Mr. Handley and that

person, the document should be edited.  (ie: paragraphs 2, 3 and 4 and the third

parties’ name in paragraph 1). The last paragraph of the e-mail provides information

about a telephone discussion between Mr. Handley and the Applicant.  It does not

contain any information about consultations or deliberations, advice, proposals or

recommendations, or positions, plans or instructions with respect to negotiations.  This

part of the e-mail is not subject to any of the exemptions provided for in section 14.
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Document 14 - E-mail between John C. Stevenson and Birgit Ballantyne dated

November 15, 1998.  There is nothing in this e-mail that constitutes advice, proposals,

recommendations, consultations, deliberations or positions.  It is not subject to any of

the exemptions provided for in section 14.

Document 15 - E-mail between Birgit Ballantyne and Joseph Handley dated November

3, 1998.  This document, too, seems to be no more than an exchange of information.  It

outlines the fact that an investigation has been completed.   With the exception of one

sentence of the e-mail, it does not take the form of a consultation or deliberation,

advice, proposals or recommendations or positions or plans with respect to

negotiations.  That sentence, which follows the words "(Mitch’s request)" and before

"He has also asked", should be edited out of the document.

Document 16 - E-mail from John C. Stevenson to a number of people, dated October

23, 1998 - This is nothing more than travel and accommodation plans.  It is not

responsive to the Applicant’s request.  However, it also does not contain anything that

would exempt it from disclosure.  If the Applicant wishes to have a copy of this

document, there is no reason he should not have it.

Document 17 - E-mails between Stephen Atkinson and Birgit Ballantyne dated October

19 , 1998 - This document contains an exchange of information about administrativeth

matters.  There is nothing in it that would bring it under one of the exemptions of section

14 of the Act.

Document 18 - E-mail from Robert Eno to John C. Stephenson.  This record, at least in

part, contains consultation and advise between two employees of the public body with

respect to how to deal with a particular issue. The first part of the document (the first 6

paragraphs), however, outlines only a statement of the facts as they are understood by

the author.   With the exception of any reference to the names of civilian witnesses, this

information is not subject to any of the exemptions outlined in the Act.  The name of the
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civilian witness should be edited out of the document, as well as all of the record after

the sixth paragraph.

Document 19 - E-mail from Birgit Ballantyne to Alice Berrieau dated October 9, 1998.. 

Most of this e-mail relates to planning for the formal investigation into the complaints filed

against the Applicant.  For the most part, the content of the document is administrative and

could not be subject to an exemption under s. 14.  Reference is made to a certain witness. 

That name should be blacked out.  Also, part of the e-mail does constitute advice and

recommendations between employees of the public body and are subject to s. 14(a).  That

portion of the record after the words “adjust to his schedule” and before the words, “Please

ensure that” as well as the last full paragraph should be edited out of the record.

Document 20 - E-mail from Birgit Ballantyne to Joseph Handley dated October 9, 1998. 

This record is a report on a meeting between the Applicant and an employee of the public

body.  It appears to contain mostly observations of the writer.  References to individuals

(with the exception of the Applicant) should be edited out.  The second to last paragraph,

however, does contain what I consider to be advice and recommendations and/or

consultation and deliberation between employees of the public body and should be edited

before disclosure.  This is the paragraph which follows the words “customary storage

facility”.

Document 21 - E-mail from John C. Stevenson to Sally Meserak dated October 8, 1998.

This e-mail contains positions, plans and instructions for the purpose of negotiations and

is protected from disclosure under s. 14(c).

Document 22 - Letter from Stephen Kakfwi to Edward Picco dated January 26, 1999.  This

record is headed with the word “Confidential”.  Be that as it may, it does not appear to fall

within any of the exceptions in s. 14 of the Act or, for that matter, any other provision of the

Act.
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Document 23 - E-mail from Birgit Ballantyne to Lynda Sorenson dated January 21, 1999.

This document clearly deals with advice, positions, plans and instructions respecting

negotiations and is, therefore, covered by the exemptions in s. 14(a) and (c).

Document 24 - Facsimile Cover Sheet dated January 19, 1999 to Joseph Handley from the

office of Stephen Kakfwi, a "Send Confirmation Report" and a four page attachment. This

record constitutes a consultation between employees of the public body and is therefore

covered by s. 14(1)(b).

Document 25 - E-Mail from Stephen Kakfwi to Edward Picco dated January 6, 1999. This

record constitutes a request for information from one MLA to another.  There is nothing in

the e-mail itself which discusses policy, advice, plans or procedure and it is not, therefore,

covered under s. 14 of the Act.  There are handwritten notes on the record as well.  None

of these appear to fall under the s. 14 exemption.  

Document 26 - Briefing Note (undated).  This document is noted at its head to be

confidential.  There is no indication as to who wrote it or who, if anyone, received it.  It

appears to contain only factual information and  no advice or proposals are set out.  There

is no indication of consultation or deliberation in it.  Although it refers to negotiations, it

does so only in terms of completed negotiations and does not, therefore, contain any

positions or plans that might prejudice ongoing or future negotiations.  It does not appear

that there is anything in this document which brings it under the exemption of s. 14.

Document 27 - Letter from Joseph Handley to the Lands Officer of the Qikqtani Inuit

Association (undated).   This is a letter from the Deputy Minister of RWED, Joseph

Handley to a third party with an interest in environmental issues in the Tovak Fjord area. 

It contains an explanation of a recent environmental incident and an invitation to the third

party to participate in the investigation and clean up.  I see nothing in this letter that would

bring it under s. 14 or any other exemption under the Act.
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Document 28 - Letter from John C. Stevenson, Acting Assistant Deputy Minister, to

Continental Helicopters dated December 7, 1998.  This letter addresses a concern

apparently expressed by a company whose employees were part of the investigation

process respecting the applicant.  It contains an explanation and an apology.  I see nothing

in the letter that would bring it under s. 14 of the Act.

Document 29 - Letter to an individual from Joseph Handley dated November 23, 1998. 

This letter constitutes a report to an individual who made a complaint against the Applicant. 

Some of the information in the letter might be considered the complainant’s personal

information.  However, it is clear from all of the correspondence that the Applicant has

been aware of the identity of this complainant from the outset.  In those circumstances,

revealing his name is not a significant consideration.  As the letter contains nothing which

would bring it under s. 14, it is not exempt from disclosure.

Document 30 - Letter from Stephen Kakfwi to the Hunters & Trappers Organization in

Taloyoak dated January 26, 1999.  This letter was clearly written in response to an inquiry

by the Hunters & Trappers Organization as to the status of the applicant’s employment and

the reasons for the action taken.  It contains nothing that would bring it under s.14 of the

Act and it is not, therefore, exempt from disclosure.

Document 31 - Letter from the Hunters & Trappers Organization of Taloyoak to Stephen

Kakfwi, Jack Anawak and Ben Kovic (undated).  This is a letter written to the Minister by

an interested third party in support of the Applicant.  It is the letter that prompted the

response referred to in Document 30.  It contains no third party personal information and

nothing that would bring it under the exemptions of s. 14.

Document 32 - E-mail between John C. Stevenson and Birgit Ballantyne dated January 22,

1999.   This document clearly constitutes consultation between two officers of the public

body and therefore falls under the exemptions outlined in s. 14 of the Act.
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Document 33 - Letter from Katherine Trumper, Deputy Minister of Sustainable

Development in Nunavut dated December 9, 1998.  This letter is addressed to a member

of the Faculty of Arts and Science at the University of Saskatchewan and is apparently in

response to a letter received from a member of the Department of Biology at that faculty. 

It does not contain advice, proposals, recommendations, analyses or policy options.  It is

not a consultation or deliberation and does not set out plans or  positions developed for the

purpose of negotiations.  To the extent that it refers to named individuals, it should be

edited.  Beyond that, it does not appear to fall within the ambit of s. 14 or any other

exemption under the Act.  

Document 34 - Letter from a professor at the University of Saskatchewan to Katherine

Trumper dated November 23, 1998.   This is obviously the letter which prompted the

response contained in Document #33.  As far as I can see, it contains nothing that would

bring it within any of the exemptions under the Act.

Document 35 - Memorandum addressed to Birgit Ballantyne from Stephen Atkinson dated

October 17, 1998. This document appears to be a written account of the events leading

up to and surrounding the complaint filed against the Applicant from the perspective of

Stephen Atkinson, Assistant Director, Wildlife and Fisheries, RWED.   It is akin to a witness

statement, except that it has been made by someone from within the department.   It does

contain a lot of information that identifies a number of third parties.  Either these third

parties should be given notice under the Act that their personal information is intended to

be disclosed, or the identifying information should be edited out of the document.  In light

of the nature of this matter, it may be impossible to edit the document sufficiently to avoid

identification of the individuals named.  To that extent, however, it is my opinion that the

personal information is relevant to a fair determination of the Applicant’s rights.  As note

above, I imagine that, in any event, the Applicant is fairly much aware of who might have

made complaints and the nature of those complaints.  To the extent, therefore, that the

record can be edited so as to remove the names and other identifying information of third

parties, that should be done.  
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Document 36 - Memo from Katherine Trumper to Birgit Ballantyne dated November 8,

1998 and five attachments.   This again is a written account of a particular event which

formed part of the complaint against the Applicant, written by his supervisor at the time. 

It is not, however, a job evaluation.  Nor is it the kind of information referred to in section

14.  It includes notes taken by the supervisor during her interviews with both the Applicant

and the complainant.  Neither the Memo or the notes constitute the kind of information

contemplated by section 14 of the Act.  

Document 37 - Letter from the Applicant to Katherine Trumper dated January 13, 1998. 

This document is a letter which outlines the Applicant’s version of events with respect to

one of the complaints made against him.    There is nothing in the document which would

bring it under any of the exemptions under the Act, at least vis a vis this applicant.  It is a

letter he himself wrote.  

Document 38 - Two memorandums from an unknown author addressed to Polar Bear Lab

Technician dated January 12, 1998 and one dated January 13.  These documents  outline

a list of tasks to be performed by the Polar Bear Lab Technician.   The last of these also

contains a reprimand of the employee.  There is nothing in either document that could be

said to fall under any of the exemptions of the Act.

Document 39 - E-mail from Shohil Kanji to Katherine Trumper dated September 26 , 1998th

and an attachment which outlines another incident involving the Applicant.  There is

nothing in the e-mail itself or the statement attached which might be said to fall under any

of the exemptions under the Act for the same reasons as relate to documents 35 and 36.

Document 40 - Series of written outlines and questions used to assist investigators

investigating the complaints filed against the Applicant and notes about the answers given

to those questions.  These documents clearly constitute consultations involving officers or
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employees of a public body and indicate plans, and procedures developed for the purpose

of negotiations by or on behalf of the public body.   They are subject to the exemptions

contained in section 14 of the Act.

Document 41 - Memo to a civilian witness from Birgit Ballantyne dated November 6 , 1998. th

This memorandum and attachment refers to a written summary of an interview with one

of the witnesses during the investigation process.  It includes a memorandum which asks

the witness to review the summary and to certify that it is accurate.   The same

considerations apply to this document as to Document #40.  It is subject to the exemptions

contained in section 14 of the Act.

Document 42 - Written summary of Interview with the Applicant and his union

representative.   There is nothing in this document which would put it within any of the

exemptions of the Act vis a vis the Applicant in this matter.  It is a written summary of his

own words.

SUMMARY AND RECOMMENDATION:

It is my recommendation that the following documents be disclosed to the Applicant, with

the appropriate editing outlined above:

a) Documents 1, 2, and 3; 
b) Document 5 - the three witness statements 
c) Documents 6, 7, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 22, 25, 26, 27, 28, 29,

30, 31, 33, 34, 35, 36, 37, 38, 39, and 42

In the end, most of the records at issue do not contain "personal information" as it is

defined in the Act.  To the extent that it is, it is generally accepted that, barring something

very unusual, every individual is entitled to have access to any personal information about

him or herself which the public body has in its possession.   It is most important to

recognize that opinions made about a person are the personal information of the person

about whom the comments are made.  In this case, although some of the records at issue

are covered by the exemptions in the Act, the public body has not, in this case, met the

onus of showing that the exemptions apply in most instances.  
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In light of the fact that this matter is presently in arbitration, my further recommendation

that these documents be provided to the Applicant within fifteen days of the date that this

recommendation is accepted by the head of the public body.

Elaine Keenan Bengts
Acting Information and Privacy Commissioner


