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The Complaint:

C says that in 2006, C. was granted joint custody of her Cousin after the Cousin was

apprehended by Yellowknife Health and Social Services Authority (hereafter "YHSSA")

and removed from her family home. A Supplementary Affidavit (hereafter the "Affidavit")

was sworn by a Child Protection Worker for use in an application respecting the Cousin

made under the Child and Family Services Act (S.N.W.T., 1997, c. 13). The application

was for a declaration of the Court that the Cousin be placed in the custody of the

Director of Child and Family Services for six months.

In its submission, YHSSA says C " ....was a party to a court hearing in regard to a child

in the care of the Director of Child and Family Services, and for whom a Temporary

Custody Order was being sought. ...(C) ... obtained an interim joint custody order with

respect to the child in question and she wanted the child placed with her." 

The Affidavit cites extensively from C's file with YHSSA, setting out:

• C' s state of health;

• C's family situation;

• Issues respecting C's child at school;

• Allegations which were made and investigated respecting physical abuse;

• Reports of medical practitioners treating one of C' s children.

C.' s first complaint is that her file with YHSSA was used improperly in the making of the



Affidavit. She says: ·"YHSSA used every time I asked them for help against me, they

took confidential counseling reports and twisted my progress to look like I was an

unstable, abusive parent." And later: "I never once gave permission for (my Cousin's)

social worker to have a copy of my file ....". 

The Affidavit also refers to a report to YHSSA from a Therapist. According to the

Affidavit, the Therapist became involved pursuant to a Voluntary Support Agreement

between C. and YHSSA which included ten counseling sessions with the Therapist.   C

says the Therapist was also treating C' s son and C' s Cousin.

C's second complaint is that the Therapist and YHSSA "used privileged information".  C

says she asked the Therapist what information the Therapist would share with YHSSA.

C says the Therapist answered that "it was just a progress report stating that I attend

my sessions, and that we are making progress ... ". C says "if I would have known that

she could send detailed information on what we discussed I never would have agreed."

I received a response to the complaint from YHSSA on January 28, 2008.

While C. refers to the information contained in both her son's and her cousin's files, I

am only going to review the issues respecting C's own personal information.

Issues.

1. Did YHSSA breach the Access to Information and Protection of Privacy Act

(hereafter the "Act") by disclosing the information from C's YHSSA file in the

Affidavit?

2. Was there a breach of the Act by virtue of the Therapist disclosing information

respecting the counseling sessions with C. to YHSSA?

3. Did YHSSA breach the Act by disclosing the information provided by the

Therapist in which was included in the Affidavit?  



Preliminary Matters

The Act applies to "all records in the custody or under the control of a public body"

(section 3).  It does not apply to records made from information in a court file ....

(section 3(1)(a)).

The Yellowknife Health and Social Services Board is designated as a public body in

Schedule 1 of Regulation R-206-96.

Issue 1.

Did YHSSA breach the Access to Information and Protection of Privacy Act (hereafter

the "Act") by disclosing the information from C's YHSSA file in the Affidavit? 

The relevant sections of the Act are as follows:

40. No personal information may be collected by or for a public body

unless 

(a) the collection of the information is expressly authorized by

an enactment;

41. (1) A public body must, where reasonably possible, collect personal

information directly from the individual the information relates to unless

(a) another method of collection is authorized by that individual

or by an enactment;

43. A public body may use personal information only

(a) for the purpose for which the information was collected or

compiled, or for a use consistent with that purpose

48. A public body may disclose personal information 



(a) for the purpose for which the information was collected or

compiled or for a use consistent with that purpose;

In its submission YHSSA does not specifically address the issues of collection and use

of C's personal information. However, the following provisions of the Child and Family

Services Act are relevant:

8. (1) A person who has information of the need of protection of a child

shall, without delay, report the matter

(a) to a Child Protection Worker; or

(b) if a Child Protection Worker is not available, to a peace

officer or an authorized person.

9. (1) A person to whom a report is made under section 8 shall investigate

the child's need for protection. 

(2) After an investigation is completed, the person who investigated the

report shall, in accordance with any guidelines of the Minister, prepare a

report on the investigation of the facts of the case including a description

of any measures taken to protect the child and shall provide a copy of the

report to the Director.

13. (I) After an investigation is completed, a Child Protection Worker shall,

in accordance with any guidelines of the Minister, prepare a report on the

investigation of the facts of the case including a description of any

measures taken to protect the child, and provide a copy of the report to

the Director.

24. An application to a court for a declaration that a child needs protection

and for a child protection order must be made within 45 days after the

day, whichever day is later, on which ... ,



In sum, the Child and Family Services Act requires that investigations respecting

children in need of protection be conducted and reports be prepared. Having read the

Affidavit, I am satisfied that its contents, with one exception, consist of information

which one might reasonably expect to be collected under sections 9 and 13 of the Child

and Family Services Act. The exception is the information provided by the Therapist,

which I will deal with later. With that exception, I find that C' s personal information was

collected pursuant to the Child and Family Services Act. This collection is authorized by

section 40 of the Act.

The information so collected was then used by a Child Protection Worker in an Affidavit

for a Court declaration pursuant to section 27 of the Child and Family Services Act. I

find that this use is in accordance with section 43 of the Act. There is no allegation of

other uses.

Finally, there is the matter of the disclosure of the information in the Affidavit to the

Court. In its submission, YHSSA submits that the disclosure of the information was in

accordance with the Child and Family Services Act. The YHSSA states that the Child

and Family Services Act supersedes the Act in matters related to release of

information.  YHSSA refers to section 71(2) of the Child and Family Services Act. That

section reads in part:

(2). Notwithstanding the Access to Information and Protection of Privacy

Act, no person referred to in subsection (1) shall disclose or communicate

any information or record of information described in subsection (1) to any

person except

(a) where necessary or appropriate in the exercise of his or her

powers or in the performance of his or her duties under this

Act or the regulations;

( c) where giving evidence in court;



Section 71 (1) is relevant because it defines '"information or record of information" as

information received under the Act or the regulations or in the exercise of someone's

power or duties under the Act. Section 71 (1) makes that information generally

confidential. Section 71 (2) says when that information can be disclosed or

communicated.

So if someone gets information while doing their job under the Child and Family

Sen'ices Act, that person can disclose or communicate it where giving evidence in

court.

This section is paramount to the Act and allows the disclosure of personal information

in certain circumstances, regardless of what the Act says.

The complaint is centered on the information about C. contained in the Affidavit of a

Child Protection Worker. The Affidavit was made in support of an application made by

the Director of Child and Family Services to the Territorial Court of the Northwest

Territories respecting C's cousin. The application was made under section 27 of the

Child and Family Services Act.

I am of the opinion that an Affidavit made to a court for the purpose of obtaining an

order from the court, is "giving evidence in court" for the purposes of section 71 (2)(c) of

the Child and Family Services Act. Therefore, the disclosure of C' s personal

information to the Court is justified.

My answer to Issue 1 is, with one exception, "No".

Issue 2

Was there a breach of the Act by virtue of the Therapist disclosing information

respecting the counseling sessions with C. to YHSSA?

This question relates to what I have called the one exception. 



According to the Affidavit, C. signed a Voluntary Support Agreement which included

counseling sessions with the Therapist. According to the Affidavit, C and her son were

referred to the Therapist for "assistance with parenting strategies, anger management,

effective discipline and coping with stress" (para 48). I note the words used are

"referral" and "assistance". Information collected during these sessions was put in a

report and disclosed to YHSSA. This report was then referred to in the Affidavit. In her

complaint, C says she asked the Therapist what information the Therapist would share

with YHSSA. C says the Therapist answered that "it was just a progress report stating

that I attend my sessions, and that we are making progress ... ". C says "if I would have

known that she could send detailed information on what we discussed I never would

have agreed."

The Therapist is, in her own capacity, not a public body under the Act. YHSSA, in their

submission says that the Therapist was a contractor of YHSSA. Furthermore, the

Therapist is not a party to this proceeding so I do not have the benefit of a submission

from the Therapist.  However, under section 2 of the Act, a contractor of a public body

is an "employee" of the public body. 

I do not have the contract between the Therapist and YHSSA so I do not know if the

Therapist was required to report to YHSSA on the sessions with C. I do not have the

Voluntary Support Agreement so I do not know what, if any, terms and conditions

respecting personal information may be set out between C and YHSSA. 

Section 48 of the Act deals with situations where personal information is disclosed

within a public body. That is, it deals with situations when employees of public bodies

disclose personal information. It says:

48. A public body may disclose personal information 

(k) to an officer or employee of the public body .... where the

information is necessary for the performance of the duties of

the officer or employee ...



Two possibilities arise. First, if the Therapist, as employee, was contractually required 

to disclose information respecting C to YHSSA, section 48(k) would permit the

disclosure of the information contracted for because the report from the Therapist to a

Child Protection Worker or the Director would be necessary for the Therapist, Worker or

Director to do his or her job -  ie: supervising the work of the Therapist with respect to

C. I was not given any evidence respecting the contract between YHSSA and the

Therapist. In fact, YHSSA says in its submission:

It should also be noted that (the Therapist) was a contractor with YHSSA

to a number of clients. If the Therapist acted inappropriately, which is not

suggested herein, YHSSA would have no direct control over how (the

Therapist) manages (the Therapist's) practice.

I considered asking YHSSA for further submissions on the contractual issue. I did not

do so for 3 reasons;

1. YHSSA can be assumed to know the laws under which they operate.

2. YHSSA had a copy of the complaint and should have known the case they had

to meet.

3. Much time has lapsed in dealing with this matter. I must share the responsibility

for this. There is no benefit to be had by further extending this proceeding.

Based on the evidence before me, I find that YHSSA did not have a contractual basis

for the disclosure of the information about C from the Therapist to YHSSA personnel.

The second possibility is that the Therapist disclosed the information pursuant to the

Child and Family Services Act. This disclosure would be pursuant to sections 8, 9, 13,

24 or 71 of the Child and Family Services Act, set out above. With respect to section 8,

given what is quoted from the Therapist's report in the Affidavit (paras 51 and 58), I do

not think this was a situation where the Therapist had information about the need of

protection for a child, C's cousin in particular. The Cousin was already apprehended



and the need was known. The Therapist appears to have reported solely on C's

condition.

The Therapist was retained to work with C and her son. There was never any

suggestion that the son was in need of protection. Therefore, I do not think section 8

applies to the disclosure by the Therapist to the Child Protection Worker or Director.

Section 9 does not apply because the Therapist was not investigating the child's need

for protection.

Again, the Therapist was working with C and her child under a Voluntary Support

Agreement, according to the Affidavit. Section 13 does not apply because the Therapist

is not a Child Protection Worker as that is defined in the Child and Family Services Act.

Section 24 and following, respecting Child Protection Hearings, do not apply because,

again, the Therapist was providing therapy and support to C and her son and was not

directly involved in the hearing respecting C's cousin. Finally, I don't think section 71

applies to the disclosure by the Therapist to the Child Protection Worker because the

Therapist does not fall within one of the classes of persons in subsection 71 (1).   

I therefore find that disclosure of C's personal information by the Therapist to the Child

Protection Worker is without justification under either the Act or the Child and Family

Services Act. This disclosure was in breach of the Act.

To be clear on this, the Therapist did not breach the Act in the Therapists' own,

personal capacity. The breach occurred on the part ofYHSSA, the public body, by

whom the Therapist was employed. This may seem to be a fine distinction, but it means

that YHSSA bears responsibility here.

Issue 3

Did YHSSA breach the Act by disclosing the information provided by the Therapist

which was included in the Affidavit?



For the reasons set out under Issue 1, namely section 71(2) of the Child and Family

Services Act, the answer is "No". Once information is in the possession of a Child

Protection Worker, section 71 (2) allows it to be used as evidence in court, and, as

submitted by the YHSSA, that section is paramount to the Act. 

Conclusion and Recommendations

I recommend that YHSSA review its practices respecting contracting for services to

ensure that they comply with the Act. 

In its submission, YHSSA says that if the Therapist acted inappropriately, YHSSA

would have no direct control over how the Therapist manages its practice. I do not think

this is right under the Act. The Therapist is a contractor and hence an employee of

YHSSA under the Act and YHSSA has responsibility for the collection, use and

disclosure of personal information by its employees.

Section 41 (2) requires public bodies, when they collect personal information directly

from someone, to tell that person why the information is being collected, what the

authority is and the name of someone who can answer questions. When the Therapist,

as employee, collects this information, the rules apply.

If it does not already do so, any contract between YHSSA and a Therapist or contractor

should specify the nature of the work to be done, what information is to be collected,

what uses may be made of it and who it can be disclosed to. If the contractor is to

report to someone, what and to whom should be specified. This works both ways:

contractors should not disclose information to YHSSA staff beyond what is agreed in

the retainer and YHSSA staff should not try to get information from contractors beyond

what is a allowed.

Finally, the contract should say who the file belongs to. This is clearly in the interests of

YHSSA and the contractor.



There are other reasons for setting out these things in contracts. Section 5 of the Act

gives a right of access to any record "in the custody or under the control of a public

body, including a record containing personal information about the applicant". How

would this right of access apply to the Therapist's file respecting C? In principle, it would

seem that YHSSA would at least have "control" over this information. If that is the case,

YHSSA  needs to be in a position to have access to the file in case it gets a request for

access.

YHSSA needs to control where the file goes, when it is destroyed, and so on. Section

42 of the Act requires public bodies to protect personal information.

The client, in this case C, should know what information is being collected, how it will be

used and to whom it will be disclosed. The above issues respecting the collection, use

and disclosure of personal information between the client (C in this case) and YHSSA

should be set out in the Voluntary Services Agreement. The reason for this is to avoid

this very situation where C., the client, feels betrayed and mislead. What C. says she 

was told would be disclosed by the Therapist is different than what was disclosed. If a

contractor is being retained to do an assessment, the client should be told. If a

contractor is being retained to do therapy, the client should be told. If the progress of or

the results of the therapy are to be disclosed to someone, the client should be told. The

contractor and YHSSA should respect those boundaries. The Act requires it. I think it is

in everyone's interest.

Let me offer a couple of examples. An employer offers employees counseling services

(personal issues, stress, marital matters, etc.) Should the counselor report on the

sessions with the employee to the employer? I would say only if there is a direct threat

of violence. An employee is away on medical leave. Should the therapist report the

details of the therapy to the employer? A report may be required to occupational health

and safety to confirm attendance and report progress but details of the sessions should

not be reported unless absolutely necessary. The employee should know what is going

to be disclosed.



Finally, I should add that this is absolutely not a matter of putting a child at risk for the

sake of privacy issues. As I have canvassed at length above, the Child and Family

Services Act, section 8 for example, is absolutely clear on the duty to report children in

need of protection. This duty operates under the Access to Information and Protection

of Privacy Act to justify any such disclosure.

Respectfully submitted,

Frank Work
Special Information and
Privacy Commissioner for the
Northwest Territories


