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BACKGROUND

The Applicant in this matter is a lawyer who appears to be acting on behalf of an

individual (A.B.)  who had been struck by a motor vehicle driven by S.M. while she was

walking alongside a roadway in Leduc, Alberta.  As a result of the incident, A.B.

allegedly suffered back and neck injuries, as well as lacerations to her spleen and other

contusions and abrasions.   On June 28 , 2006, the Applicant made a request forth

information from the Department of Transportation for information about the driver, S.M.

who held a Northwest Territories driver’s licence.   In the request, the Applicant

provided the department with details about the driver of the vehicle, including his name,

an address and telephone number, his operator’s licence number and his date of birth.  

The request was for a confirmation of the driver’s current address.  The department

responded, indicating that they were unable to provide the information required in that

section 23 of the Access to Information and Protection of Privacy Act prohibits

disclosure of personal information where the disclosure would be an unreasonable

invasion of a third party’s privacy.    By letter dated August 4 , 2006, the Applicantth

asked that this decision be reviewed pursuant to section 28 of the Access to

Information and Protection of Privacy Act.    In making the request, the lawyer provided

further information about the reasons they were seeking the information.  He advised

that an action had been commenced in the Court of Queen’s Bench of Alberta against

the driver, who they alleged was uninsured at the time of the accident, seeking

damages for injuries caused.  He indicated, however, that he was unable to serve the

Respondent driver because he was, apparently, no longer living at the address which

had been provided to police at the time of the accident.  
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I requested the public body to provide me with their explanation and response.  In doing

so, I referred them to section 311 of the Motor Vehicles Act and asked them to consider

whether this would change their position with respect to the matter.

ISSUES

The issue in this review is very narrow.  Would the disclosure of the information

requested constitute an unreasonable invasion of the driver’s privacy pursuant to

section 23 of the Access to Information and Protection of Privacy Act?  As a corollary

question, is there anything in the Motor Vehicles Act which would supercede the

provisions of the Access to Information and Protection of Privacy Act?

THE RELEVANT LEGISLATION

There are a number of provisions in the Act which are relevant to this request.   Section

2 provides a definition of the term “personal information” as follows:

"personal information" means information about an identifiable individual,

including

(a) the individual’s name, home or business address or home or

business telephone number,

(b) the individual’s race, colour, national or ethnic origin or religious or

political beliefs or associations,

( c) the individual’s age, sex, sexual orientation, marital status or family

status,

(d) an identifying number, symbol or other particular assigned to the

individual,

(e) the individual’s fingerprints, blood type or inheritable

characteristics,

(f) information about the individual’s health and health care history,

including information about a physical or mental disability,

(g) information about the individual’s educational, financial, criminal or

employment history,
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(h) anyone else’s opinions about the individual,

(i) the individual’s personal opinions, except where they are about

someone else;

Section 23 of the Act prohibits the disclosure of personal information about an individual

where the disclosure would constitute an unreasonable invasion of that person’s

privacy.   The most relevant parts of that section read as follows:

23. (1) The head of a public body shall refuse to disclose personal

information to an applicant where the disclosure would be an
unreasonable invasion of a third party’s personal privacy.

(2) A disclosure of personal information is presumed to be an

unreasonable invasion of a third party’s personal privacy where ...

(h) the personal information consists of the third party’s

name where

(i) it appears with other personal information

about the third party, or

(ii) the disclosure of the name itself would reveal

personal information about the third party; 

(3) In determining whether a disclosure of personal
information constitutes an unreasonable invasion of a third
party’s personal privacy, the head of a public body must
consider all the relevant circumstances, including whether

...

( c) the personal information is relevant to a fair

determination of the applicant’s rights;

...

(e) the third party will be exposed unfairly to financial or other
harm;

(f) the personal information has been supplied in

confidence;

...
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(h) the disclosure may unfairly damage the reputation of

any person referred to in the record requested by the
applicant.

(4)A disclosure of personal information is not an unreasonable

invasion of a third party’s personal privacy where

(a) the third party has, in writing, consented to or

requested the disclosure;

...

( c) an Act of the Northwest Territories or Canada

authorizes or requires the disclosure;

...

(g) the disclosure reveals details of a licence, permit or

other similar discretionary benefit granted to the third
party by a public body, but not personal information
supplied in support of the application for the benefit;

...

Also relevant is section 4 of the Act which provides that

(2) If a provision of this Act is inconsistent with or in conflict with a
provision of another Act, the provision of this Act prevails unless the other
Act expressly provides that it, or a provision of it, prevails notwithstanding
this Act.

I asked the public body to consider, as well the following provisions in the Motor
Vehicles Act:

311.(01) Where there is a conflict or inconsistency between this
section and section 312 of this Act and any provision of the
Access to Information and Protection of Privacy Act, those
sections of this Act shall prevail to the extent of the conflict
or inconsistency.

(1) Subject to subsection (1.1) and section 312, on request and on
payment of the prescribed fee, the Registrar shall provide a person
or his or her agent or the insurer of a person or the agent of the
insurer with
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(a) a copy certified to be true by the Registrar or the

person designated by the Registrar of any document
that has been issued to the person by, on behalf of or
under the authority of the Registrar under this Act or
that has been received by the Registrar from the
person, or

(b) an abstract or a copy certified to be true by the Registrar or
the person designated by the Registrar of reports of
discharges, convictions or findings of guilt of the person
received by the Registrar
(i) referred to in section 308, or

(ii) in respect of offences under the All-Terrain

Vehicles Act or the regulations or by-laws
made under that Act,

in the three-year period before the date of the

request.

(3) The Registrar may provide vehicle registration information,
including the name, postal and residential address of the owner of
a motor vehicle and the year, make, model, series, colour, vehicle
identification number, registration sticker number and licence plate
number of a motor vehicle, to an applicant referred to in subsection
(4) or (5).

(5) The Registrar may provide the information referred to in
subsection (3), on request and on payment of the prescribed
fee, to

(b) a lawyer acting in a matter relating directly to the
ownership or operation of a motor vehicle;

Finally, also applicable is section 48 of the Access to Information and Protection of

Privacy Act which outlines when a public body may disclose personal information:

48. A public body may disclose personal information

(a) for the purpose for which the information was collected or

compiled or for a use consistent with that purpose;
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THE PUBLIC BODY’S POSITION

The public body, in its submissions to me, pointed out that there are few circumstances

under which the Registrar of Motor Vehicles is “obligated” to release the personal

information of a third party without that person’s explicit consent.  They point to section

313(3) of the Motor Vehicles Act which requires the Department to provide an accident

report to a registered owner of a vehicle involved in an accident or to the person who

was driving the vehicle at the time of the accident.  In such instances, they say, they

require the applicant to demonstrate their entitlement.  

In addition to those instances in which they are required to provide third party

information, there are other provisions in the Motor Vehicles Act under which the

Registrar is given the discretion to disclose the personal information of a third party as,

for example under section 311(5) quoted above where the section provides that the

Registrar “may” provide information on request and on payment of the prescribed fee. 

They take the position that the wording of the section is such that there is a clear

intention that this section not be all encompassing or allow for automatic release of

data.  They say that “since there are no other circumstances in which Road Licensing

and Safety (R.L. &S) is obligated to provide third party information, it is the policy of

RL&S that the information will be given out to the parties described in section 311(5) if

they have either obtained the consent of the person, or they are acting in the best

interests of that person”

In any event, they say that in this case, the information being requested is information

about a licenced driver, and not information about  “the name, postal and residential

address of the owner of a motor vehicle or the year, make, model, series, colour,

vehicle identification number, registration sticker number and licence plate number of a

motor vehicle” which is what is provided for in section 311(3).

To quote from their submissions:
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If a legal firm approached the RL&S Division with a request to know the
name, postal and residential address of the owner of a specific motor
vehicle, and first provided us with both the licence plate number and the
VIN, and demonstrated that the request was related to the ownership or
operation of a motor vehicle, RL&S would be in a clear position to
consider and evaluate the request under sections 311(3) and 311(5(b).
Since the Registrar has discretion, this would not result in an automatic
disclosure, rather, the Department’s policy would apply and the
information would not be given unless that person was acting on behalf of
or in the best interest of that person.  This being said, since the Registrar
has the discretion, the facts of the situation could also be considered if we
are provided with them.   To date we have not been given sufficient
background and details in this case.  The type of scenerio where we might
want to release would include circumstances where it is clearly in the
public good to do so, for example perhaps a hit and run, chronic offender,
or extremely dangerous acts.   Note that we are not moved by “they
wronged me” type arguments, unless there are exceptional conditions and
exceptional evidence to indicate that person was grossly negligent.  A
compilation of literally thousands of accident reports has indicated a
prevalence of “he said/she said” scenarios and from our perspective the
DoT does not have the mandate to disclose personal information in these
types of disputes.

With respect to disclosure under the Access to Information and Protection of Privacy

Act, the public body points out that section 23(4) provides that disclosure of third party

personal information is not considered to be an unreasonable invasion of a third party’s

privacy where an Act of the Northwest Territories or Canada authorizes the disclosure.  

They say, however, that there is nothing in the Motor Vehicles Act which authorizes

disclosure in the circumstances of this case. 

The public body indicates that, as section 23(4) did not appear to apply, they then 

“considered the ATIPP and applied the harm test under section 23.  As in
similar access requests the DoT have received in the past, this type of
information has not been disclosed.  The DoT’s intended use of the
collected personal information is in support of the Driver and Vehicles
Licensing Program, to obtain either a drivers license and/or to register a
vehicle.  Further to this, the collection of this personal information is not
consistent with its release.  The DoT deemed the release of the address
of [J.M.] to be an unreasonable invasion of his personal privacy
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The public body did point out that they have, in previous requests for similar

information, attempted to contact the third party to obtain consent to the disclosure of

contact or other information but they chose not to do so in this case in order to expedite

the response.

THE APPLICANT’S POSITION

In their initial letter to me, the Applicants point out that the purpose of the request for

information was to allow them to find the third party in order to serve him with court

process.  They point out that in Alberta, the kind of information requested is available to

litigants where there has been a motor vehicle accident caused by a driver.   They

indicate surprise that the Department of Transportation would find it to be unreasonable

to disclose the address information held for a driver licenced in the Northwest

Territories when that person has caused injury to someone else.  They point out that it

is well established that holding a motor vehicle licence and having the ability to drive is

a privilege and not a right.   It follows, they say, that it is inappropriate for the state to

assist in hiding the identity of a licenced driver who has caused injury to another.   They

suggest that it cannot possibly be the intention of either the Motor Vehicles Act or the

Access to Information and Protection of Privacy Act to prevent the disclosure of

information which would allow service of notice of an ongoing law suit against a

licenced driver where the law suit arose out of a motor vehicle accident which involved

the individual for whom information is sought.   They note, as well, that the

department’s refusal to provide the information will not only result in an injustice to the

injured pedestrian, but it may also result in an injustice to the driver as there is a

possibility that service of the Statement of Claim by advertising in the newspaper or

other method of substitutional service methods allowed by the court may result in the

lawsuit proceeding without coming to the actual attention of the defendant driver such

that he can defend himself against the allegations being made.
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DISCUSSION

At its essence, what the Applicant is seeking in this case is any change of address

information which the public body might have through their licencing system for S.M., a

driver licenced in the Northwest Territories who was allegedly driving an uninsured

vehicle which hit and injured a pedestrian in Alberta.

This information does, in my opinion, constitute the personal information of the third

party driver in this case.   The Applicant is seeking an address, which is one of the

items specifically listed under the definition of “personal information” in section 2 of the

Act.   

I also agree with the public body that section 311(5) of the Motor Vehicles Act does not

appear to apply to this situation as that provision allows only for the disclosure of motor

vehicle registration information or the personal information of the owner of the vehicle.  

It does not deal with the disclosure of information about drivers who are not owners.

Section 311 of the Motor Vehicles Act provides that in the event of a conflict between

sections 311 or 312 of that act and the Access to Information and Protection of Privacy

Act  the provisions of those sections of the Motor Vehicles Act are to apply.  In this

case, however, it has already been determined that section 311 does not apply to driver

licence information.   In other words, the Access to Information and Protection of

Privacy Act is the only legislation which applies to the issue at hand.

I agree with the Applicant that the granting of a driver’s licence is a privilege, not a right. 

In order to receive a licence, we provide our personal information.  I dare to say that

there is some expectation when we do so that if we are involved in a motor vehicle

accident that information may be used to identify us to other parties, whether those

other parties be law enforcement or others involved in the accident.  Why is this

information collected if not to regulate licenced drivers and provide a means to contact
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us in such circumstances?  Just as the law requires that all motor vehicles be insured to

protect third parties, there is at least an argument to be made that information collected

from drivers is collected for the express purpose of being able to contact the driver

when there is a traffic incident involving the driver.  Arguably, therefore this is exactly

the purpose for which this kind of information is collected and section 48 is applicable

such that disclosure is permitted notwithstanding that it is personal information.  There

is, however, nothing that specifically states that the collection of personal information

from those who apply for drivers licences is collected for the purpose of policing those

drivers and ensuring a method of contacting that driver when they are involved in a

motor vehicle accident.   It seems to me that, at the very least, there appears to be a

gap in the Motor Vehicles Act.  There does not appear to be any notice on the

application form completed by those seeking to have a driver’s licence issued in their

name that the information in the application may be disclosed in the circumstances

outlined above.

This leads to a consideration of whether the disclosure of the information in question

would be an unreasonable invasion of the personal privacy of the driver, S.M..  The first

step in this consideration is to determine whether the disclosure is presumed to be an

unreasonable invasion of privacy pursuant to section 23(2) .  In my opinion, none of the

provisions of section 23(2) apply in this case.     That section provides that there is a

presumption that disclosure would constitute an unreasonable invasion of a third

person’s privacy in certain situations.   The only one of those situations which might

apply to the circumstances of this case are where:

h) the personal information consists of the third party’s name where
- it appears with other personal information about the third party, or
- the disclosure of the name itself would reveal personal
information about the third party; 

In this case, the Applicant is already aware of the third party’s name, and, in fact, his

previous address.    He is seeking merely any new address which might be on the

records of the Motor Vehicles Registry.   This section, in my opinion, deals with the
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“disclosure” of a name, not with the disclosure of the “other information” about the third

party.   In this case, the Applicant already has the third party’s name.   As such,

releasing the name is not a “disclosure” at all.  In my opinion, in this case subsection

23(1)(h) does not apply.   As none of the other subsections of section 23(1) apply, there

is no “presumption” of an unreasonable invasion of privacy.

Nor, in my opinion, do any of the circumstances in section 23(4) apply such as to put

this information in the category of information, the disclosure of which is presumed not

to be an unreasonable invasion of the third party’s privacy. 

As the public body quite rightly pointed out, that leaves us with assessing whether,

considering the nature of the information sought, it’s disclosure might be an

unreasonable invasion of the third party’s privacy under section 23(3).   Section 23(3)

provides a non-exclusive list of those factors which should go into such an evaluation. 

This subsection requires us to look at “all of the relevant circumstances” including, as

noted above:

- whether the personal information is relevant to a fair determination
of the applicant’s rights;

- whether the third party will be exposed unfairly to financial or other harm;

- whether the personal information has been supplied in confidence;

- whether the disclosure may unfairly damage the reputation of any person
referred to in the record requested by the applicant.

It seems to me that the information may well be relevant to a fair determination of the

Applicant’s rights in this case.  The Applicant says she was hit by a car driven by the

third party who was uninsured.   She has the right to ask the court to determine if she

has a right to compensation from the third party.  I would, in fact, go further in this case

and say that it may well have an impact on the third party’s right to defend himself.  As

pointed out by the Applicant, the alternative to personal service of the court documents

on the third party is an order for substitutional service, which may never, in fact, ever

come to the attention of the third party.  On balance, I would say that this factor would

weigh in favour of disclosure in this case.
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If the information is disclosed, will the third party be exposed unfairly to financial or

other harm?  If he is sued in a court of law, he may well be exposed to financial

consequences.  The pivotal word here, however, is “unfairly”.   Unless one argues that

the court process is unfair, or that it is not fair that he might be held responsible for

causing injuries to another person, I do not think that the disclosure could be expected

to have an “unfair” affect on the third party.   I would suggest that this factor should not

weigh against disclosure, but would be a neutral factor.

Has the information been provided in confidence?   I think most of us would agree that

the information collected by Motor Vehicles should not be open for review by the

general public.   I would also suggest that most of us would assume that we are

providing our personal information to the motor vehicles registry “in confidence”.  

However, as noted above, I also would suggest that most of us would agree that the

reason we provide this information is for the purpose of regulating drivers and providing

a means of contacting us in certain situations.   Again, as the Applicant points out,

driving is a privilege, not a right, and we all have certain responsibilities and obligations

as drivers.  We all know that consequences arise when we do not meet those

responsibilities.   As noted, the very purpose for providing contact information to the

motor vehicles registry is so that when we do not follow the rules, we can be held

responsible.   As noted above, it is at least arguable that this is exactly the purpose of

providing address information when applying for a licence.

Would the reputation of the third party be unfairly damaged by the disclosure of the

information in question?   I would again suggest that the operative word is “unfairly”. 

The third party’s reputation may well be damaged if he is found responsible for injuring

another while driving, but I cannot say that there is anything unfair about the process.  I

would, therefore, consider this factor, again, as neutral.

The public body has suggested that the main factor for them in considering whether or

not to disclose the information is whether the disclosure is likely to benefit the third

party.  With respect, although this may well be a factor, I would not consider it the
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deciding factor, particularly if one keeps in mind that the purpose of the Motor Vehicles

Act is to regulate both vehicles and drivers.   The act requires drivers to be insured. 

There is a reason for this...to provide a means of compensating those injured in motor

vehicle accidents.   When a driver is illegally driving while uninsured, should he be

“rewarded” by being protected from litigation which might hold him personally liable to

the injured person?   

The balance of the considerations in this case, I would suggest, lean in favour of

disclosing the information requested.    The third party should no doubt be advised that

his information is being disclosed, and why, and should probably be given the

opportunity to make an argument to the public body that the information should not be

disclosed.   But unless he can come up with something more than “I don’t want to be

sued”, it would seem to me that this information should, in the circumstances presented

in this case, be disclosed.

RECOMMENDATIONS

Based on the above I recommend as follows:

1. The third party should be given notice that his personal information has been

requested, by whom and the purpose for which it is being requested and he

should be given 30 days to provide any objections he might have to the

disclosure;

2. Should the third party provide objections, the public body should consider those

objections, keeping in mind the discussion outlined above.  Should the public

body decide to disclose the information notwithstanding the third party’s

concerns, he should have the opportunity to request a review of that decision in

accordance with the relevant sections of the Access to Information and

Protection of Privacy Act.
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3. If no objection is received, or if the third party chooses not to request a review of

any decision to disclose, the information in question should be disclosed to the

Applicant.

 

Elaine Keenan Bengts
NWT Information and Privacy Commissioner 


