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BACKGROUND

On June 8th, 2004, I received correspondence from the Applicant indicating that he was

unhappy with the decision of the Executive to extend the time for providing a response

to his Request for Information which appears to have been delivered to the Department

on or about May 10 .   On May 20 , Executive Council responded to the Applicant’sth th

request for information.  That letter informed the Applicant that:

a) some of the requested records, if they existed at all, were not in the

custody or control of the Department of Executive;

b) asking the Applicant whether he would like the Department of Executive to

co-ordinate a full response to his request for information by

communicating with the other departments involved in a co-ordinated

effort to get the Applicant the records he had requested.  The alternative

provided was that the department could forward a copy of the Applicant’s

request to the other departments which might have responsive records. 

The Applicant was asked to notify the department as to his preferred

approach.

c) asking the Applicant for further details as to certain aspects of his Request

for Information

d) advising that Applicant that, because of the need for direction on how to

proceed and for more information on other aspects of the request, that it

was likely that the 30 day response period would be extended.

On June 8 , the Department of the Executive received the Applicant’s response to theirth

inquiry, declining the Department’s offer to co-ordinate a response and their offer to
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transfer elements of the request to other public bodies.   This letter did not address the

extension issue.

The Applicant asked that I review the time extension for providing the information

because the extension was not properly executed under section 28(1) of the Act which

requires, among other things, that the department provide the Applicant with a date

when a response could be expected.

In the meantime, the Applicant received a response to his Request for Information on

June 21 .   Some information was provided and some was provided after having certainst

items severed from the records for various reasons under the Act.   The response also

indicated that some e-mail records for a specific time period had been lost and could

not be recovered and these could not, therefore, be provided to the Applicant.

On August 31 , I received the Applicant’s request that I review the substantivest

response which the Applicant received from the Department.   He based his request on

the following:

a) that the response he received came from the ATIPP Co-Ordinator for the

Department, not from the Head of the public body as contemplated in the

Access to Information and Protection of Privacy Act

b) the response had not been “copied” to the Information and Privacy

Commissioner;

c) he was not satisfied that the e-mail records he was seeking were truly

“lost”;

d) he could not establish the authenticity of some of the records received

because they were “coverless, unsigned, undated” and “plain” and there

were no research notes, correspondence, or e-mails to document any

sources, opinions or circulation.
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e) not all responsive records were provided

f) names and other information was improperly severed from the records

provided

g) the public body failed to request the third party’s consent to the disclosure

of responsive records;

The public body was provided with a copy of this second request for review and

responded to the Applicant’s submissions.   The Applicant was invited provide any

further submission he might wish to provide, but did not do so.

ISSUES

There are, in fact, two requests before me.   The first is the Applicant’s request that I

review the extension of time taken by the department.   The second is the request that I

review the substantive response received.  

In the first request, the Applicant points to sections 8 and 11 of the Act and complains

that the department did not follow the required protocol for an extension of time.  

Section 8 provides that a response to a request for information must be provided within

30 days of the date that the request is received unless the time for response has been

extended pursuant to section 11.  Section 11 then sets out the process for extending

the time and in what circumstances such an extension can be imposed.  The issues

here are whether the Department followed the required steps and whether it acted

within the parameters of the rules for allowing an extension.  Further to that is the

question of what is the consequence to the department or to the Applicant should the

department fail to comply with the Act?

In the second request, the Applicant raises a number of points as set out above.  His

letter to me is some 28 pages long, and contains a lot of allegations but not a lot of

specifics.  He refers, at various points, to the following sections of the Act:
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Section 2 - the definition section of the Act

Section 3 - this section provides that the Act applies to all records in the

possession or control of the public body, with certain exceptions

Section 5 - which states that the public has the right of access to records in the

possession of the government, unless they fall within one of the

exceptions to disclosure outlined in the Act

Section 7- which requires a public body to make every reasonable effort to

assist the person making an application for information;

Section 8- which provides that a response should be provided to a person

requesting information within 30 days of the request, subject to any

extension made under section 11

Section 9- which provides that the response to a request for information

should include an explanation outlining the reasons for refusal to

disclose any particular records or parts of records;

      Section 14(2)-  this subsection limits the exceptions to disclosure which are          

enumerated in section 14(1) (advice from officials);

 Section 23(3)(a) and ( c)-  which outline various circumstances that might be        

     considered when determining whether the disclosure of personal     

information might be an unreasonable invasion of a third party’s       

  privacy

Section 59(2)-  which is a penalty section and provides that anyone who      

fails to co-operate with the Information and Privacy Commissioner   

  in the execution of her duties under the Act is subject to a fine

Section 33(1) - which provides that on a request to review a refusal to provide     

access to a record, the onus is on the public body to establish that   

      the Applicant has no right of access to the record in question

Section 28(1) - which provides that an individual may apply to the Information    

and Privacy Commissioner to review any decision made by a public 

   body

Section 31(1) - which provides that the Information and Privacy Commissioner    

shall conduct a review when requested to do so
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Section 34(1) & (2) - which outlines the powers of the Information and Privacy    

Commissioner when undertaking a review;

Section 23(2)(h)(i)- which provides that the disclosure of personal information is   

 deemed to be an unreasonable invasion of a third party’s privacy    

where that information consists of a name and it appears with other 

  personal information about the person

Section 23(4)(e) - which provide that the disclosure of personal information will    

not be considered to be an unreasonable invasion of a third party’s  

 privacy where it relates to the third party’s salary range,     

   classification or responsibilities within the public body

Unfortunately, the Applicant has not elaborated, in most cases, about why he believes

these sections of the Act apply, simply referring to them in his discourse.   It is difficult

to determine, in some cases, whether he is asking me to apply the sections to compel

access or suggesting that the sections have been improperly applied by the public

body.   For the most part, it appears that the Applicant’s real complaint is that he is

simply not satisfied that he received all of the responsive documents.  He provides a lot

of details about why he believes that there are more records than he was provided.  

In the circumstances, in this review I will simply apply those sections of the Act which I

believe are applicable to the records and the facts in question.  It is to be noted that I

have, in my capacity as Information and Privacy Commissioner, received copies of all of

the responsive records.

DISCUSSION

It appears from the Applicant’s correspondence with this office, that he is a former

employee of the Government of the Northwest Territories.  He was laid off as a result of

a restructuring within his department (not the Department of the Executive, which is the

public body to whom this request was directed) and was placed in a program run by the

Department of the Executive to attempt to find a new position for him.   It appears,
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though I cannot be certain from the information I have, that he is now in a legal dispute

of some description with the government because they failed to find him another

position.   This is all quite irrelevant to whether or not the Applicant should be entitled to

any of the records he requested, but does provide some context.   The Applicant’s initial

request was for all records relating to him within the department.

Issue 1 - Did the public body properly extend the time for responding to the Applicant’s

request for information?

The Application for Information was made on May 10 , 2004.  On May 20 , theth th

department wrote to the Applicant in an attempt to streamline the application process

for him.   This letter also requested clarification of the request being made and advised

the Applicant that, because of the need for clarification and to solicit records from other

departments, it was likely that the time to respond would have to be extended beyond

the 30 days provided for in section 8 of the Act.   The letter indicated that it would serve

as notice of the extension.    

In my opinion, the letter from the Department anticipated that the Applicant would

welcome the co-ordination of efforts between departments to ensure full compliance

with his request in the most efficient way.   That was a reasonable assumption, but it

was an assumption only.   The Department, in this case, was clearly trying to assist the

Applicant in obtaining the information he was looking for in the most efficient and

expeditious way possible.   I would not want to discourage that kind of response from

any public body.  In my opinion, the department was trying to comply with section 7 of

the Act which provides:

The head of a public body shall make every reasonable effort to assist an
applicant and to respond to an applicant openly, accurately, completely
and without delay.

The Applicant declined the offer to co-ordinate the response and provided the

clarification requested by the Department on June 4 .   The Department responded toth
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the request for information by letter dated June 14th, within the 34 days of the original

application and within 10 days of the clarification having been provided by the

Applicant.  

Section 11 of the Act allows a public body to extend the time for responding to a

request for information in certain circumstances, including where the applicant does not

give enough detail to enable the public body to identify a requested record.  That was

the case here and the extension was reasonable.    However, when an extension is

granted, section 11(2) requires that the public body advise the Applicant of the

extension, as well as :

(a) the reason for the extension;

(b) when a response can be expected; and

(c) that the applicant may ask for a review of the extension under subsection   

28(1)

In this case, the Applicant was advised of the extension and the reason for the

extension.   He was also advised of his right to appeal the extension.   The reason

given for the extension fell properly within section 11 as the public body legitimately

required further details before they could respond to the request.   Unfortunately, the

public body neglected to provide a date that a response might be expected.    In the

circumstances, it appears to me that this was an oversight on the part of the

department, most likely because the “standard” letter which public bodies use in these

circumstances does not include any reference to when the response might be

expected.    In the end, however, the public body provided the information requested on

a timely basis, within 10 days of the clarification and within 34 days of the original

request.     The only recommendation I would make with respect to this part of the

complaint is that the public body review its process for extending time and make sure

that all letters advising of extensions include an estimate of the time it will take to

respond.  The “standard” letter should be reviewed to make sure that it deals with the

expected time for response so that the issue is flagged when the letter is being written. 
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In the case where the delay is caused by a need for clarification of the request, for

example, the letter could indicate that the response would be provided within 30 days of

receipt of the clarification. 

Issue #2 - Has the Department failed to comply with those provisions of the Act which

require the “Head” of the public body, as defined in the Act, to respond to requests for

information?

In this case, the Applicant was upset that the response he received to his request for

information came from the Access to Information and Protection of Privacy (ATIPP) Co-

Ordinator for the Department of the Executive and not from the Premier, who is the

head of that Department.  He points to various sections of the act which require the

“head” of the public body to respond.    The section he has overlooked, however, is

section 69 of the Act which provides that the head of a public body may authorize any

person to exercise the powers or perform any duty or function of the head under the Act

(except the power to delegate responsibility).   In this case, the Applicant has been

provided with a copy of the Order of Delegation dated March 21 , 1997 whereby thest

then Premier delegated the duty of responding to requests for information to the

Secretary to the Cabinet, who has also been given the job of ATIPP Co-Ordinator for

the department.

The Act clearly provides that the head of the public body can delegate his authority

under the act and the Premier has done so in this case.

Issue #3 - Has the Applicant been provided with all responsive documents?

Although the Applicant has provided a 28 page document outlining his complaints about

the response he received from the Department, many of his submissions are really

focused on the rightness of his dispute with the Government of the Northwest

Territories rather than whether or not this particular public body has complied with the
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terms of the Access to Information and Protection of Privacy Act.    He does, however,

allude to some failures on the part of the public body with respect to his request for

information.   Most of his submissions with respect to the application of the Act,

however, center on his allegations that he has not been provided with everything that

there is.  He is convinced that there is a cover up and that the Department has simply

not admitted to other documentation because it would be an embarrassment to them. 

In making these recommendations, I will concentrate on those allegations contained in

the Applicant’s request that involve the application of the Act.   

1. Lost E-Mail Records

One of the problems in this case is that when attempting to respond to the Applicant’s

request, the Department discovered that they were unable to access the e-mail records

of a particular employee (Lynn Elkin) because of a computer malfunction.    The

Applicant thought it “convenient” that only the e-mail records pertaining to his request

had been lost.   In their response to me, the Department clarified that when the

Applicant’s request for Information was received, an attempt was made to retrieve all

relevant e-mails only to discover that none of the employee’s archived e-mails could be

retrieved prior to January 2001 and the loss was not limited to e-mail records

concerning the Applicant.  The department advised that “steps” had been taken to

guard against similar loss in the future although no details were provided with respect to

what those steps were.  

I am very concerned about the loss of any public record other than in accordance with

the rules that pertain to the management of public records.   I accept the Department’s

statement that they simply could not be recovered from the electronic medium on which

they were stored.  I am satisfied that there was a general loss of the e-mail

correspondence of this particular individual prior to January 2001 and that the “loss”

was not specific to those records relating to the Applicant.  There is nothing to suggest

that there was any more sinister reason for the loss of those records other than

equipment malfunctions.     That, however, does not end the question.  The issues that
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surround the use of e-mail and other electronic records in business today are

numerous, from security issues to retention issues.   It is very easy to destroy a public

record by simply hitting the ‘delete’ button on an e-mail record and, although I have

asked the question of various government agencies, none have given me a clear

indication of the policy with respect to e-mail communication or how that policy is

monitored.   That, however, is another issue for another time.    The issue in this case is

“what happened to the lost e-mail records?”   Records in any form can be inadvertently

lost or destroyed.  A fire or flood, for instance, would destroy paper records.   In my

view, computer records are far more likely than paper records to be “lost” in the ordinary

course because of equipment failures, hard drive crashes, changes in technology and

the like.   That is what appears to have happened in this case.  No one can explain the

loss of the records, but they have clearly been lost.  There is nothing that can be done

about that because we can’t recover what is not there.    With more and more business

being done electronically and by e-mail, it becomes more important to have clear and

unequivocal policies, guidelines and measures to control how these records are

disbursed, used and stored.    There must be clear policies in place to deal with the

organization and retention of e-mail and other electronic records and those policies

must be well disseminated and understood by those who work in the public sector.  

2. Minister’s Briefing Note

The Applicant was concerned that, one of the records which he received, a briefing

note to the Minister, it was “coverless, unsigned, undated” and “plain” so that

“authenticity could not be established”.    He did note, however, that this was the very

same record he had received in a separate request made by him to another

government department.

The Access to Information and Protection of Privacy Act is not a vehicle for discovery in

litigation.   It is a vehicle for accessing records in the possession of public bodies.  

There is nothing in the Act which requires a public body to provide documents capable

of authentication for court purposes.   I am satisfied that the public body in this instance



-11-

provided the record which it had in its possession.   Nothing that the Applicant has

provided to me in his submissions points to the existence of another, more elaborate

copy of this record other than his self described “supposition” that there must be

another version because of the circumstances surrounding his case.

With respect to this same record, the Applicant points out that he has received no

“research notes, correspondence, e-mails, etc” to document any sources, opinions or

circulations of the record in question.  The Applicant tells me that in his grievance

proceeding against the Government of the Northwest Territories, it was “proven” that

the briefing note contained “an amalgam of legislative breaches, corruption, lies,

misrepresentations and flawed recommendations that could not have been produced in

a vacuum” and it is for this reason that he suggests that there simply has to be more

background information.   The problem is, I was not and am not privy to what was

“proven” in the Applicant’s grievance.  He has not provided me with a copy of any

findings made or directions given in that proceeding or any transcript or other way that I

might reference the findings.   

The public body, in its response, indicated as follows:

All relevant records found in the Department’s custody and control were

disclosed to the applicant.   With the one exception of some third party

information discussed in more detail below, no records were withheld.  I

will not comment on records [the Applicant] believes to exist, I can only

say that the response included all relevant records found in the

Department.

The problem with the Applicant’s assertion is that, if in fact the briefing note was as

flawed as he says it was, those flaws could just as easily (and some might argue, might

be more easily) be produced by an individual acting alone as by a group of people

acting together.    There is, in fact, nothing that suggests that there were any

background materials leading up to the briefing note in the hands of the Department of
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the Executive.   It does not appear that the note was prepared by an employee in that

department, however, so it may be that the background the Applicant seeks can be

obtained from the originating department.

The Applicant argues that there had to have been at least one background cover letter

which would have accompanied the briefing note because it is standard practice to

provide such a cover letter with a Briefing Note and because Ms. Elkin, who apparently

passed the Briefing Note on to the Minister after having received it from another

government department, “knew there were significant breaches”.    As far as I can tell

from the materials before me, Ms. Elkin did not prepare the Briefing Note.  The most

that can be said is that she may have been the one to pass it on to the Minister’s office,

although that is not entirely clear either.   In fact, there is nothing in the records that I

have upon which I could say definitively that Ms. Elkin even saw the Briefing Note

before it was delivered to the Minister’s Office.   I do not know whether it was her role to

review the note or edit it.  She did not prepare it, nor was she apparently asked to give

her comments on it.   The Briefing Note was prepared by another department.  I have

no reason to believe that Ms. Elkin had supervisory status over those who prepared the

briefing note.   Although I am largely ignorant about government protocol in such

matters, it seems to me that it would be unusual for one employee to edit a briefing note

prepared by another employee unless the first employee was in a supervisory capacity

to the second.  As for it being standard practice to include a covering letter with a

briefing note, I cannot say whether or not that is the case.  Furthermore, I have nothing

before me to suggest that this “standard practice” was followed in this particular case.

3. Records relating to a direct appointment of Mr. L

The Applicant is apparently aware that a Mr. L. was directly appointed to a position

within the government which he feels that he himself was qualified for and should have

been awarded under the government’s re-hire policies.   He says that a “Decision

Paper” was prepared with respect to the direct appointment and suggests that “some

discussion has to have been included in it, or on its cover”.
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My first reaction to this complaint is that the Applicant did not request records relating to

the appointment of other individuals to various positions within the government and the

records he refers to as “missing” would not, therefore,  have been responsive to the

Applicant’s request.  He requested only records relating to himself.   My second

reaction to this complaint is that, if such a record exists, even if it were responsive, it

would very likely constitute the personal information of a third party, the disclosure of

which would have been an unreasonable invasion of the third party’s privacy and the

Applicant would not have been entitled to receive it in any event.  Further, I have no

reason to believe if such a record exists that it would be in the possession of the

Department of the Executive.   It’s more likely venue would be the department which

made the direct appointment.   

4. The absence of any internal “Exec or FMBS generated competition document,

note or e-mail”

The Applicant refers to a particular job competition which closed in January 2001 and

points out that the did not receive any records relating to this job competition.  He

alleges that the competition breached the Staff Retention Policies under which he was

being considered for reintegration into the public service.   He also alleges that the

breach was undertaken “with the full knowledge and corrupt collusion of both the

Secretary to the Financial Management Board ...and Executive’ Manager, Human

Resources....who were the Hiring Committee in this case”.

Once again, I question whether the records which the Applicant now says are missing

from his request are responsive to his request for information, which was for personal

information only.    Assuming that they were, neither the Secretary to the Financial

Management Board or the Executive Manager of Human Resources were, to my

knowledge, employed in the Department of the Executive, which is the department to

which this particular request for information was made.   Is there any reason to believe

that this documentation would be with the Department of the Executive, or would it be

more likely that it would be with FMBS?   Furthermore, the Applicant’s belief that the
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competition process was flawed and that someone had to know about it does not

necessarily translate into the probability of further records.    Without something more

concrete than “it must be so” from the Applicant, I have no reason not to accept the

assertions of the Department that no responsive records were withheld from the

Applicant.

5. Correspondence from Ms. Haener (a government employee) with respect to the

Applicant’s appeal of a competition awarded to another person

The Applicant alleges that he appealed a decision to award a position to a third party to

the Director of Labour Relations & Compensation but that his appeal was responded to

by a Ms. Haener, whose position in the government is unclear.   He says that there

were “significant and egregious breaches” of several legal authorities in the way in

which the appeal was handled and he does not believe that Ms. Haener would so

blatantly disregard the rules without there being some kind of consultation and/or

communication between herself and other government employees.    

I cannot make any comment about whether or not there were any breaches of protocol,

nor is it my position to do so.   I note, however, that Ms. Haener does not appear to be

employed in the Department of the Executive and it would, therefore, be reasonable

that the Executive would not have any such records.   Such records, if they exist, would

likely be found in the Department in which they originated.

6.        Black List

The Applicant suggests that he is on a “black list” maintained by the Executive which

prevents him from being successful on any job application that he makes with the

Government of the Northwest Territories.   In support of his assertion, he says that he

has applied on 23 positions within the government for which he was fully qualified but

was not offered even one interview, despite his 25 years of experience, numerous
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outstanding Performance Reviews and several recommendations including one from a

recently retired and highly respected Deputy Minister.

The Department of the Executive categorically denies the existence of any such list.

Again, without more than a mere assertion of the Applicant’s belief that he is on some

kind of employment blacklist, I have no reason to disbelieve the Department’s assertion

that there is no such list.   

7. Notes, minutes, e-mails, correspondence, etc. to or from Joseph Handley,

Stephen Kakfwi, Executive Assistants and Chief of Staff concerning the Applicant’s

priority status.

Once again, the Applicant feels that there simply has to be more records than he

received in response to his request for information.  He feels that the actions of a

number of government officials in dealing with his case would, if revealed to the public,  

be potentially politically embarrassing, particularly for the former Premier and, as a

result, implies that there has been some attempt to cover up what might be

embarrassing records.  In his view, it is not remotely possible that there was such a

flagrant disregard of government policy without there being some kind of

correspondence between the parties involved.   With the greatest of respect to the

Applicant, his view of matters is obviously intensely personal and his interpretation of

events very subjective.    I make no comment on the allegations he makes with respect

to breaches of various government policies and guidelines, not only because I am in no

position to do so, but more importantly because that is not my job.     Other than the

Applicant’s statement that there simply has to be more documentation regarding his

case, I could find no evidence that this department did not provide him with everything

in their possession.   
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8. Production of a “report” referred to in an e-mail from Human Resources

Manager, Birgit Ballantyne to Ms. Elkin.

In one of the records produced to the Applicant was an e-mail from Birgit Ballantyne,

who he indicates is the Human Resources Manager for Resources, Wildlilfe and

Economic Development to Ms. Elkin.   In that e-mail, Ms. Ballantyne says “I want to

include that info in my report to DM and ADMs”.   There is no further detail provided.  

The Applicant requests that I compel the production of the report referred to in the e-

mail.   

I would, once again, observe that  the report which the Applicant is requesting, if it

exists and if it is responsive, would likely be in the possession of department in which

the writer of the e-mail was employed, being Resources, Wildlife and Economic

Development.   The Applicant made it fairly clear in his correspondence with the

Department of the Executive that he did not want the Executive to do anything to co-

ordinate the effort to find all responsive records across the various departments.       

9. Undated Letter from a Mr. McLeod to UNW Service Officer, L. Mair

One of the records which the Applicant received was a letter from a Mr. McLeod

(position unclear) to a union representative in which the following statement is made:

He was given staffing priority, which afforded him time to obtain a position

for a period exceeding one year....Following investigation of [the

Applicant’s] layoff, I have found that [the Applicant] has been treated fairly

and that all provisions of the collective agreement have been followed.

The Applicant requests that he be provided with a copy of the documents supporting

and describing the investigation referred to in this letter.    My information is that Mr.

McLeod is or was the Deputy Minister of Resources, Wildlife and Economic
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Development.  In this circumstance, if there was documentation involving Mr. McLeod’s

investigation into the Applicant’s complaints, that documentation is most likely to be with

that department, not with the Executive.  There is no reason to believe that the

Executive had any such records.

10. Documentation relating to a Job Description for Manager, Parks and Protected

Areas.

The Applicant alleges a conspiracy between a number of highly placed government

officials to prevent him from applying on a particular position or alternatively, from being

qualified on the position and he alleges the conspiracy started with the drafting of a job

description by the Department of Resources, Wildlife and Economic Development

which would exclude him and continued when he was not informed of the opening.   

He says:

“No explanation was given why the revised position was not revealed to

me, however there must be a RWED document or documents somewhere

that will identify the conspirators and reasons” 

Again, I note that the information that the Applicant is seeking here is not likely to be in

the possession of the Executive.   This information, if it exists, would be with the

department from which it originated, being RWED.   If the Applicant wants this

information, it appears that he must seek it’s disclosure from that department.

11. Severance of names from certain records

One of the records received by the Applicant in response to his request for information

was a document called a “Staffing Priority List” dated in March of 2001.   He questions

why he did not receive such a list for November or December of 2000 or for January,

February or April, 2001.   He also questions why personal information would be severed

from such a list.
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I have inquired as to how often a “Staffing Priority List” is prepared.   I was advised that

the list is a “running list” such that names are added or removed as the circumstances

merit.   There is no list done on a monthly basis.   I also confirmed that during the time

period in question, there were no changes to the names on the list.

The second issue raised by the Applicant with respect to these records is why personal

information of third parties was severed from the records.     

The record in question is a one page document which is the form of a chart showing the

following information:

Employee Name

Department

Position

End Date (indicating the date that the employee became an “affected employee”)

Location

The list contains three names plus the name of the Applicant.  The name of each

employee and the position held by the employee at the time of layoff has been severed

from the record, except insofar as it relates to the Applicant. 

The Applicant makes the following arguments about why the public body severed this

information improperly:

a) the information in question does not qualify as “personal information”

because an employee’s position title is not personal information that is

protected from disclosure

b) even if the information was protected from disclosure, the public body is

compelled by the statute to seek the third party’s consent to the disclosure

of the information
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Personal information is defined in the Act as follows:

"personal information" means information about an identifiable individual,
including

(a) the individual’s name, home or business address or home or
business telephone number,

(b) the individual’s race, colour, national or ethnic origin or
religious or political beliefs or associations,

(c) the individual’s age, sex, sexual orientation, marital status or
family status,

(d) an identifying number, symbol or other particular assigned to
the individual,

(e) the individual’s fingerprints, blood type or inheritable
characteristics,

(f) information about the individual’s health and health care
history, including information about a physical or mental
disability,

(g) information about the individual’s educational, financial,
criminal or employment history,

(h) anyone else’s opinions about the individual,

(i) the individual’s personal opinions, except where they are
about someone else;

In this case, clearly all of the information contained in the Staffing Priority List other than

the information about the Applicant is the personal information of third parties.

Once it is determined that the information in question is the personal information of a

third party, we must then consider section 23(1) of the Act which provides:

The head of a public body shall refuse to disclose personal information to

an applicant where the disclosure would be an unreasonable invasion of a
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third party’s personal privacy.

A couple of things should be noted about this section of the Act.   Firstly, it is clear that

not all personal information will be protected from disclosure merely by reason of the

fact that it is third party personal information.     However, it is also clear that if the

disclosure would constitute an unreasonable invasion of a third party’s privacy, the

public body is prohibited from disclosing it.   There is no discretion.

Section 23(2) of the Act provides that in certain circumstances, the disclosure of third

party information will be deemed by legislation to be an unreasonable invasion of

privacy.   The relevant part of that section reads as follows:

(2) A disclosure of personal information is presumed to be an

unreasonable invasion of a third party’s personal privacy where...

(d) the personal information relates to employment,

occupational or educational history;

If the public body had given the Applicant the Staffing Priority List without editing out the 

names and positions of other individuals, they would have been in breach of section

23(1) of the Act because the information in question clearly outlines employment history

for the individuals listed.   The public body, therefore, took the step of editing the

identifying information out of the record provided to the Applicant and providing him with

the rest of the record.   This is, in fact, the appropriate way of dealing with the matter.    

The Applicant, however, argues that the public body is required to seek the consent of

third parties to the disclosure of information before refusing to disclose it.  In support of

this position, he refers to certain decisions from the Supreme Court of Canada with

respect to federal legislation.    Although the public body is, of course, bound by

decisions of the Supreme Court of Canada, I disagree with the Applicant’s interpretation
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of the comments made by the Court.   Furthermore, and perhaps more importantly, the

comments made in those cases are made with respect to different legislation.   In this

case, the only relevant legislation is the Access to Information and Protection of Privacy

Act.   

Section 48 of the Access to Information and Protection of Privacy Act provides that:

48. A public body may disclose personal information....

(b) where the individual the information relates to has identified the

information and consented, in the prescribed manner, to its

disclosure;

There is nothing in the Act which requires the public body to request consent.  Section

26 of the Act does provide that if a public body is considering the disclosure of personal

information of a third party, they must give notice of that intention to the third party and

allow the third party the opportunity to object to its disclosure.   The notice need not be

given where the public body has decided not to disclose the third party information. 

Although there may be instances in which it might be deemed prudent for the public

body to consult with the third party when they are not intending to disclose third party

information, that step is not mandatory.   Furthermore, in this case, I can think of no

reason why they might do so.   

SUMMARY AND RECOMMENDATIONS

Having reviewed the records, despite the Applicant’s “feeling” that he was not provided

with all of the relevant records, I am satisfied in this case that the public body did

disclose all of the records in their possession.   It may be that some of the records that

the Applicant feels must exist are in the records of another department or it may be that

there simply are no further records.   It is my recommendation that nothing further need

be done by this public body to satisfy the request for information received from the
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Applicant. 

As noted above, however, I am concerned about the “loss” of the e-mail records and in

this regard, I would recommend that the Government of the Northwest Territories, either

through the Department of the Executive or through another appropriate avenue, take

steps to review their procedures with respect to electronic records, particularly the

storage, retrieval and destruction of such records.  It may well be that the Government

has such policies in place already.   It is important, however, that with more and more

business being done electronically, that there be some way to ensure that these

records are properly handled such that they can be retrieved as and when needed and

the public can be satisfied that such records will not be inadvertently lost because of

changing technology or faulty hardware.

Elaine Keenan Bengts
Northwest Territories
Information and Privacy Commissioner


