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BACKGROUND

April 6 , 2004, I received a request from the Applicant to review a decision made by theth

Financial Management Board (FMB) to deny access to certain information.  The original

request was for “the names of sitting MLAs with outstanding debts to the territorial

government”.  In addition, the Applicant indicated that, if there were outstanding debts

owing by MLA’s, he wanted to know when the MLA incurred the debt, the nature of the

debt, how far behind the MLA was on repayment, when the last payment was made

and how much was still owed.

FMB responded to the Applicant indicating that the request could not be processed as

received because it was very broad and that any such information was protected from

disclosure as personal information in any event.

I requested that FMB provide me with any records responsive to the request, along with

a detailed explanation as to the reasons that access to the records was denied.  FMB

provided me with their response and a copy of the information in question.  The

applicant was afforded a further opportunity to comment on the submissions made by

FMB.  The Applicant did provide his response.  FMB chose to make no further

submissions.

ISSUE

It appears in this case that FMB’s response to my request for an explanation was more

forthcoming than their original response to the Applicant.  The public body’s response

to the Applicant in the first instance denied access to any information at all.   However,

in its explanation to me,  the public body expanded on that and did, in fact, disclose a

list of information which was partially responsive to the Applicant’s request.   The

information provided included a list of amounts owing by MLA’s to the Government of
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the Northwest Territories, which amounts were owing by reason of the MLA’s role as an

elected official, the nature of the debts involved, and whether or not repayment was

current.  No names, however, were attached to the list.   Further, FMB indicated that

there were MLAs who had received public monies in their capacities as private citizens, 

under a government housing program.  They refused to disclose any further information

about these debts. 

The Applicant indicated that the list provided did not satisfy his request.  Specifically, his

complaints were:

a) no names were provided

b) the list appears to have shown amounts owing by MLA’s only in their

capacity as MLAs and did not provide any information about any monies

owing to the Government in their private capacities (ie: business loans,

taxes, power bills, housing loans etc)

Both the public body and the applicant have mentioned the fact that there are two kinds

of information being requested here.   The public body has argued that monies owing

by MLAs by reason of their roles as elected officials should be treated differently than

monies owing by MLAs which were incurred in their private capacities and which is in

no way related to their function as an MLA.   The Applicant acknowledges that there are

two kinds of information being requested but takes the position that when an MLA takes

office, the fact that he or she owes money to the government, even in his or her

personal capacity, cannot be protected from disclosure.  To support this position, he

refers to section 48 of the Act which provides that personal information can be

disclosed for any purpose when, in the opinion of the head of the public body, the public

interest in disclosure clearly outweighs any invasion of privacy that could result from the

disclosure.    

I agree that there are two distinct kinds of information here and will deal with the two

different kinds of information separately.
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1. Monies owing as a result of the individual’s role as an MLA.

Under this heading, there appear to be several MLA’s who owe money to the

Government of the Northwest Territories as a direct result of their roles and

responsibilities as Members of the Legislative Assembly.   Four of these debts were

incurred by reason of their need to acquire secondary accommodations in Yellowknife

because of their duties as MLAs.  Two of the debts were as a result of the MLA’s

overspending their constituency budgets.

The public body relied, in their submissions, on section 23 of the Access to Information

and Protection of Privacy Act, in particular subsection (3).    Section 23 provides that a

public body is prohibited from disclosing personal information where the disclosure of

that information would be an unreasonable invasion of a third party’s privacy.  Section

23(2) sets out circumstances in which such disclosure would be deemed to be an

unreasonable invasion of privacy.  Subsection 23(4) provides circumstances in which

the disclosure of personal information will never be considered to constitute an

unreasonable invasion of privacy.  Subsection 23(3) provides guidelines for determining

when the disclosure of a third party’s personal information might be considered to be

unreasonable if it does not fall either under either Subsection 23(2) or 23(4).   The

relevant sections of the Act read as follows:

23. (1) The head of a public body shall refuse to disclose personal
information to an applicant where the disclosure would be an
unreasonable invasion of a third party’s personal privacy.

(2) A disclosure of personal information is presumed to
be an unreasonable invasion of a third party’s personal
privacy where

(f) the personal information describes the third
party’s finances, income, assets, liabilities, net
worth, bank balances, financial history or
activities or credit worthiness;
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(h) the personal information consists of the third party’s
name where

(i) it appears with other personal information
about the third party, or

(ii) the disclosure of the name itself would reveal
personal information about the third party;

(3) In determining whether a disclosure of personal information
constitutes an unreasonable invasion of a third party’s personal
privacy, the head of a public body must consider all the relevant
circumstances, including whether

(a) the disclosure is desirable for the purpose of subjecting the
activities of the Government of the Northwest Territories or a
public body to public scrutiny;...

(e) the third party will be exposed unfairly to financial or other
harm;...

(g) the personal information is likely to be inaccurate or
unreliable; and

(h) the disclosure may unfairly damage the reputation of any
person referred to in the record requested by the applicant.

(4) A disclosure of personal information is not an unreasonable
invasion of a third party’s personal privacy where.....

(c) an Act of the Northwest Territories or Canada authorizes or
requires the disclosure;.....

(e) the personal information relates to the third party’s
classification, salary range, discretionary benefits or
employment responsibilities as an officer, employee or
member of a public body or as a member of the staff of a
member of the Executive Council;....

(h) the disclosure reveals details of a discretionary benefit of a
financial nature granted to the third party by a public body,
but not personal information supplied in support of the
application for the benefit or that is referred to in paragraph
(2)(c); or....
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The first thing to determine, I think, is whether the information being requested is

personal information as that term is defined in the Act.   Certainly, the names of MLAs

are personal information.  In the definition section of the Act, “personal information” is

defined as follows:

"personal information" means information about an identifiable
individual, including

(a) the individual’s name, home or business address or home
or business telephone number,

(b) the individual’s race, colour, national or ethnic origin or
religious or political beliefs or associations,

(c) the individual’s age, sex, sexual orientation, marital status or
family status,

(d) an identifying number, symbol or other particular assigned to
the individual,

(e) the individual’s fingerprints, blood type or inheritable
characteristics,

(f) information about the individual’s health and health care
history, including information about a physical or mental
disability,

(g) information about the individual’s educational, financial,
criminal or employment history,

(h) anyone else’s opinions about the individual,

(i) the individual’s personal opinions, except where they are
about someone else;

In my opinion, the additional information in question here does not fall within any of the

listed inclusions of the definition.  Granted, this is not an exhaustive list.  However,

when an MLA , or any other government employee, owes money to the Government of

the Northwest Territories and the debt arises as a direct consequence of the role or

duties of the employee, the details of that debt cannot be said to be the personal

information of the debtor.   The expenditure of public funds should always be a matter
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of public scrutiny and when an employee or elected official owes money to a public

body as a direct result of his or her role and responsibilities as a member of the public

service, that is not a personal matter, but a public one.  In my opinion, the details of

these debts do not constitute personal information and section 23 does not apply.

In the event that I am wrong in this, however, I am of the opinion that section 23 does

not, in this case, protect the disclosure of the information requested insofar as these

specified debts are concerned.

In this particular, case, I believe, we should start with subsection 23(4).   Firstly, under

sub-section 23(4)(b), disclosure of personal information is deemed not to be an

unreasonable invasion of privacy where, under an Act of the Northwest Territories the

disclosure is either authorized or required.  

Secondly, subsection 23(4)(e) provides that it will not be unreasonable to disclose

personal information where that information relates to the third party’s discretionary

benefits or employment responsibilities as an officer, employee or member of a public

body or as a member of the staff of a member of the Executive Council.    In the

information provided by FMB, there are four entries which are noted to be  “security

deposits on Yellowknife Accommodation”.   In their longer explanation, the public body

indicates that, with the tight housing market in Yellowknife, MLA’s from outside of the

capital require accommodations for the times they are in Yellowknife.  The Government

of the Northwest Territories, apparently, pays the security deposit for such

accommodations up front and, through a series of payments, the amounts owed are

recovered from the MLAs through payroll deductions.   This is clearly a “discretionary

benefit” provided to MLAs as a consequence of their “employment” with the

Government of the Northwest Territories.  As such, the disclosure of this information,

attached to a name, cannot be considered to be an unreasonable invasion of the MLA’s

personal privacy.     
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Two of the entries are noted to be “Overexpenditure Constituency Budget: 2004-04".  In

the explanation provided by FMB, they indicated that any over expenditure of an MLA’s

constituency budget must be repaid to the Government of the Northwest Territories. 

They also indicated that the amounts listed as owing under this heading had, since the

request for information was made, been invoiced and repaid.  It seems to me that these

are amounts which the MLAs are expending in their roles as elected officials.   As such,

I cannot see how it can be said that such expenditures are “personal information”.  The

monies are being spent as part of their “employment responsibilities” and, as such, fall

under section 23(4)(e) which deems the disclosure of that information not to be an

unreasonable invasion of privacy.

FMB has relied on section 23(3) to justify the refusal to disclose the requested

information, in particular 23(e)(g) and (h).   As I noted in Recommendations 03-32 and

03-35, in my opinion, section 23(3) should only be used when the information in

question does not clearly fall either under section 23(2) (deemed to be unreasonable

invasion of privacy) or section 23(4) (deemed not to be unreasonable invasion of

privacy).  In this case, in my opinion, section 24(4) clearly applies so as to make the

disclosure of the information noted above, attached to a name, a disclosure which is not

an unreasonable invasion of personal privacy.  Section 23(3), therefore, does not apply.

The public body has, however, relied on section 23(3) and I would, therefore, make

brief comment on their argument.  The public body has suggested that the disclosure of

this information would

a) unfairly expose the MLA’s to financial or other harm;

b) be likely to be inaccurate or unreliable;

c) may unfairly damage the reputation of any person referred to in the record

They have not provided me with any reasons for their conclusion that any of these

cautions might exist.    What financial harm might be visited on the MLA if it becomes

public that he or she has received assistance to pay a damage deposit, particularly if it
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is as a result of a standing policy which is  applied to all MLAs from outside of

Yellowknife and the assistance is being paid back over time?  In my opinion, there is no

reasonable possibility that this will happen.   What possibility is there that the

information requested might be inaccurate?  Surely FMB keeps accurate records of

monies expended and recovered by MLA’s under this policy.  How might the disclosure

of this information “unfairly damage the reputation” of any MLA receiving the benefit?

Again, assuming that this is a standing policy for all MLAs from outside of Yellowknife,

how might the fact that they received the benefit “unfairly damage” their reputations?   

Unless there is something more to the programs than meets the eye, there is nothing

about the information requested which, if disclosed, would in any way hurt any MLA

who had received the benefit for accommodations.   Similarly, the fact that an MLA

might have overspent their constituency allowance slightly (or even significantly) could

not meet the standards contemplated in section 23(3)(e), (g) or (h).    FMB has not

convinced me that any of these considerations might apply to the disclosure of this

information.

2. Monies owing to the Government by MLAs in their personal capacities

The public body, in its response to me, confirmed that there are two MLAs who have

outstanding amounts on their housing loans.  These were loans entered into between

the individuals involved and the Government of the Northwest Territories, prior to their

election, through a public program available generally to residents of the Northwest

Territories, to assist in the purchase of homes in their community.  The agreement

provides that there is forgiveness of monthly mortgage payments as long as the

individual is in compliance with the covenants described in the agreement.  The public

body also indicated that both of these accounts were current.

The public body further indicated that two MLAs had outstanding power bills with the

Northwest Territories Power Corporation, which debts were incurred by the MLAs as

private citizens.
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The public body further advised that there was one MLA who had an outstanding

property tax bill with the Government of the Northwest Territories at the time the initial

request for information was made.  This debt was, again, incurred by the individual as a

private citizen.  The public body further indicated that by the time they provided their

response to me, the outstanding debt had been cleared.

All of this information is, in my opinion,  personal information as defined in the Act. lt is

information about the individual's finances. I am also of the opinion that it falls within

the mandatory exemption provided by subsection 23(2)(f).  This section creates a

presumption that it would be an unreasonable invasion of the third party's privacy to

disclose information that would reveal the third party's finances, liabilities, financial

history or activities or credit worthiness.

The Applicant,  however, argues that section 48 of the Act, in essence, trumps section

23.  Section 48 says that a public body may disclose personal information about a third

party in certain circumstances, including where “in the opinion of the head, the public

interest in disclosure clearly outweighs any invasion of privacy that could result from the

disclosure.

The Applicant poses the following questions:

Does the public have an interest in knowing whether the Minister responsible for setting

policy for collecting rental arrears is behind on his rent?  Does the public have an

interest in knowing whether the minister who oversees the Business Development

Corporation owes any money to the corporation?  Does the public have any interest in

knowing whether the minister responsible for the Power Corporation has any

outstanding debts to the corporation?

ln his opinion, the answer to these questions is "of course".  I agree that the public may

have an interest in knowing the answer to these questions.  However, the fact that the

public has an interest in knowing these things does not mean that the public interest is
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more important in this particular case than the MLA's right to privacy. The Applicant has

not provided me with any argument to suggest that, in this case, the scales weigh

clearly on the side of disclosure. Furthermore,  even if I were to offer an opinion that

this was the case, my opinion does not matter. The ultimate test is whether the head of

the public body, in this case the Financial Management Board, is of the opinion that the

public interest in disclosing this information clearly outweighs the MLA's right to privacy.

I think that the questions posed by the Applicant are good ones.  The Minister of 

Finance in these circumstances would have to consider a wide range of factors,

including the existence of other legislation which sets out the ground rules for conflicts

of interest, the opinion of the Conflict of lnterest Commissioner, the government's

commitment to openness and accountability and the input of the third party MLAs

involved.  As I have suggested in previous recommendations, in a case such as this, it

would, I think, be prudent and in the interests of good government to at least take the

step of asking the individual MLAs involved whether they would consent to the

disclosure of the information in question.  lt may be that, as politicians they see the

political benefit of being open about such things and consent to the disclosures. 

Without such consent though, unless the Minister decides to apply section 48 to

disclose the personal information of the MLAs to the Applicant, section 23(2)(f) applies

to create a presumption that the disclosure of this information would be an

unreasonable invasion of the personal privacy of the MLAs involved and,  in result, FMB

is precluded from disclosing the personal information sought.

CONCLUSION AND RECOMMENDATION

In view of the above discussion, it is my conclusion that:

a) with respect to the information which relates to debts owing to the

Government of the Northwest Territories by Members of the Legislative

Assembly where the debts were incurred by the MLAs as a result of or in

connection with the responsibilities of their office, the information is not    

"personal information” and section 23 does not, therefore, apply.  I
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recommend that the names of the MLAs and the amounts they owe for

security deposits on Yellowknife accommodations and for over

expenditure of constituency budgets at the time of the request should be

disclosed, along with the current status of these debts.

b) with respect to monies owing by MLAs to public bodies where the debts

were incurred by the MLAs in their capacities as private citizens, this

information is exempt from disclosure pursuant to section 23(2) of the Act,

subject only to the consent of the individuals or the discretion of the

Minister to disclose that information in any event pursuant to section 48.  I

would recommend that the Minister consider whether or not, in his

opinion, the nature of the issue is such that disclosure of the information

in question clearly outweighs the importance of the MLA's right to privacy. 

In doing so, the Minister may wish to elicit the opinion of the Conflict of

lnterest Commissioner and the MLAs involved.

Elaine Keenan Bengts
Northwest Territories
Information and Privacy Commissioner


