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BACKGROUND

On April 26 , 2004, I received a request from the Applicant to review the decision of theth

Financial Management Board Secretariate (FMBS) not to disclose certain records

requested from FMBS pursuant to a request made on January 30 , 2004.  Although theth

Request was received after the statutory 30 day period for requesting a review, the

Head of the public body agreed to proceed with the Review process rather than

requiring the Applicant to submit her original request a second time and wait for,

presumably, the same response from FMBS so that she could make another Request

of this office to review the refusal.

The original request was to see “ a financial and operational audit of the Grollier Hall

Residential School Healing Circle, conducted in the year 2000" and for “the review of

allegations against the Healing Circle, conducted by the Audit Bureau in 2001, referred

to in correspondence between Charlie Wilson, audit manager, and Lawrence Norbert,

dated January 18, 2001.”

The public body responded to the Applicant’s request for information indicating that

there were no records which corresponded to the first request in that no financial or

operational audit of the Healing Circle was concluded and that access to the second

requested record was being denied because the record consists of confidential

financial, commercial and labour relations information of the Healing Circle and others,

and it contains personal information, the disclosure of which would be an unreasonable

invasion of the personal privacy of third parties.

The public body was asked to provide me with a copy of the responsive document, as

well as a detailed explanation as to why they decided to not to disclose the information. 
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Their response was shared with the Applicant, and the Applicant responded to the

submissions received.  

ISSUES 

There does not appear to be any issue about whether or not the financial or operational

audit existed.  The only record which appears to be in dispute is a letter on the

letterhead of the Audit Bureau of the Financial Management Board Secretariat to the

Comptroller General of FMBS.  It appears that a complaint was made about certain

irregularities in the financial and administrative activities of the Grolier Hall Residential

School Healing Circle (hereinafter referred to as “the Healing Circle”) during a specific

time period.   The Audit Bureau apparently investigated the complaints and submitted

the letter as its report to the Comptroller General.  Although not a “financial audit” per

se, the letter does review a number of allegations suggesting improper payment of the

funds of the Healing Circle.

FMBS relies on sections, 24(1)(b) and 23(1) and 13(1)  of the Access to Information

and Protection of Privacy Act to deny access to the record.

Section 24(1)(b) of the Act provides that:

Subject to subsection (2), the head of a public body shall refuse to disclose to an
applicant ......

(b) financial, commercial, scientific, technical or labour relations
information

(i) obtained in confidence, explicitly or implicitly, from a third
party, or

(ii) that is of a confidential nature and was supplied by a third
party in compliance with a lawful requirement;

In particular, FMBS says that the information contained in the record is financial,

commercial and labour relations information which was obtained in confidence from the
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Healing Circle (a third party) and that it was supplied by the Society and others in

compliance with a lawful requirement.

The first issue, therefore, is whether the record in question, falls within section 24(1)(b)

of the Act so as to exempt it from disclosure.

FMB also relies on section 23 (1) and (2) of the Act, claiming that much of the

information contained in the record consists of personal information, the disclosure of

which would be an unreasonable invasion of the third party’s privacy.  Section 23 reads

as follows:

(1) The head of a public body shall refuse to disclose personal information to
an applicant where the disclosure would be an unreasonable invasion of a
third party’s personal privacy.

(2) A disclosure of personal information is presumed to be an unreasonable
invasion of a third party’s personal privacy where

(a) the personal information relates to a medical, psychiatric or
psychological history, diagnosis, condition, treatment or evaluation;

(b) the personal information was compiled and is identifiable as part of
an investigation into a possible contravention of law, except to the
extent that disclosure is necessary to prosecute the contravention
or continue the investigation;

(c) the personal information relates to eligibility for social assistance,
student financial assistance, legal aid or other social benefits or to
the determination of benefit levels;

(d) the personal information relates to employment, occupational or
educational history;

(e) the personal information was obtained on a tax return or gathered
for the purpose of collecting a tax;

(f) the personal information describes the third party’s finances,
income, assets, liabilities, net worth, bank balances, financial
history or activities or credit worthiness;
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(g) the personal information consists of personal recommendations or
evaluations about the third party, character references or personnel
evaluations;

(h) the personal information consists of the third party’s name where

(I) it appears with other personal information about the third
party, or

(ii) the disclosure of the name itself would reveal personal
information about the third party;

(I) the disclosure could reasonably be expected to reveal that the third
party supplied, in confidence, a personal recommendation or
evaluation, character reference or personnel evaluation; or

(j) the personal information indicates the third party’s race, religious
beliefs, colour, gender, age, ancestry or place of origin.

The second issue, therefore, becomes whether or not the record as a whole constitutes

the personal information of third parties and, if so, whether the disclosure of the record

would be an unreasonable invasion of those third parties’ privacy.

Finally, FMBS relies on section 14(1)(a) of the Act to refuse disclosure.  That section

provides that:

The head of a public body may refuse to disclose information to an
applicant where the disclosure could reasonably be expected to reveal

(a) advice, proposals, recommendations, analyses or policy options
developed by or for a public body or a member of the Executive
Council;

 

To review the application of this section, one has to look at the purpose of the record

and the reason that it was prepared as well as the content of the record.

I would add a fourth issue, that being whether the record is capable of being edited

such as to avoid the disclosure of any exempt material but so as to allow the Applicant

access to at least a part of the record.
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DISCUSSION 

As noted, the record in question is an internal letter from the Audit Bureau of FMBS to

the Comptroller General apparently in response to a complaint of financial and

administrative irregularities of the Healing Circle, a non profit society which received

funding from, among others, the Government of the Northwest Territories.   It is to be

noted that the Healing Circle is not a “public body” as defined in the Act.   There was ,

obviously, a very close link between the Healing Circle and the Government of the

Northwest Territories.   It appears, for example, that the Healing Circle was either fully

or significantly funded by the Government of the Northwest Territories and had

obligations to report to the Government and account for the monies spent.   The

employees of the society, from what I can determine, were not government employees.  

In my opinion, therefore, the Healing Circle was a “third party” as that term is defined in

the Access to Information and Protection of Privacy Act.  I say “was” because, as I

understand it, the society has been dissolved and no longer exists.

Section 24(1)(b)

The first question, then, is whether the information in the record is “financial,

commercial and labour relations information” of the third party.

Section 24(1) is similar to section 17 of the Ontario Freedom of Information and

Protection of Privacy Act.   In reviewing a matter under that section, Shirley Senoff, an

Adjudicator with the Ontario Information and Privacy Commissioner’s Office made the

following comments in Order PO-2289:

Section 17(1) is designed to protect the confidential “informational assets”

of businesses or other organizations that provide information to

government institutions. Although one of the central purposes of the Act is

to shed light on the operations of government, section 17(1) serves to limit

the disclosure of confidential information of third parties that could be
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exploited by a competitor in the marketplace (Orders PO-1805, PO-2018,

PO-2184, MO-1706). 

It is of some note in this case that the third party, the Healing Circle, no longer exists

and no longer carries on any business, let alone a commercial business, so there is

virtually no concern that the information might be exploited by competitors in the

marketplace.

In the case of Air Atonabee Ltd. v. Canada (Minister of Transport) (1989) F.J.C. No.

453 MacKay J. considered the meanings of the words “finance, commerce, science or

technical matters” and held that “...dictionary meanings provide the best guide...”. This

approach was followed in Information Commissioner of Canada v. Minister of External

Affairs [1990] 3 C.F. 665.

The New Webster’s Dictionary defines “financial” as “of and pertaining to matters of

finance”.  “Finance” is defined as “the science of public revenue and expenditure or the

management of money matters”.   “Commercial” is defined as “of and pertaining to

commerce” and “commerce” is defined as “the exchange of goods by barter or

purchase”.

“Labour relations” may be a bit more difficult to define.  FMBS suggests that honoraria

paid to Board Members falls under “labour relations”.  I disagree.  Labour relations

deals with salaries and benefits paid to employees and, in some cases, working

conditions of employees.  Board members are not employees and honoraria and

reimbursed expenses paid to Board members does not constitute “labour relations”.  In

my opinion, very little, if any, of the material in the report can be considered “labour

relations” in the ordinary sense of that phrase and what might constitute such

information could be easily severed.

There is, indeed, reference to specific amounts spent for various goods and services by

the Healing Circle and to that extent, giving a very wide reading of the Act, it could be
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said that the report provides financial and/or commercial information of the third party.  

However, there is no information about the Healing Circle’s financial well being or

generally their course of trade.    To the extent that the report refers to specific amounts

paid for specific goods and services, the “financial and commercial” information in the

report can easily be severed from the rest of the report.

I do not agree with FMBS when they argue that the report in questions is “riddled” with

financial, commercial and labour relations information.   There is some mention of a

very limited number of transactions but the “financial and commercial” aspects of the

record are easily severed.

Even if there were such information, section 24(1)(b) requires that, in order to protect it

from disclosure, it would have had to have been “obtained” by the third party in

confidence or it would have to be of a confidential nature and supplied by a third party

in compliance with a lawful requirement.    FMBS points to a provision in “unsigned,

draft versions of” the Contribution Agreement between itself and the Healing Circle

which reads:

The GNWT shall not disclose, publish or authorize others to publish data,

reports or other information pertaining to the Project without prior

consultation with the [Society].

They could not point to a signed copy of such an agreement but noted that “it is

assumed that the signed Contribution Agreement contained a similar clause”.   I note 

that the clause requires only “consultation” with the Society, not agreement from them.  

To the extent that the information relied on by the Audit Bureau was obtained from the

Society, the wording does not, in my opinion, create an explicit or implicit expectation of

confidentiality.  In fact, I would suggest, that it contemplates that there will be disclosure

of data, reports and other information pertaining to the project, subject only to

consultation with the Society.  Since the Society no longer exists, I would suggest that

consultation is no longer an issue.  
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FMBS points out that the contribution agreement between the government and the

Society required that the society “shall provide the necessary facilities and shall furnish

the GNWT with all such information as it may from time to time require”.  This, they say,

constitutes a “legal requirement” to provide “confidential information”  to the government

and that this, therefore, brings the information under section 24(1)(b)(ii).  I disagree. 

Quite apart from whether a contractual agreement constitutes a “legal requirement” as

that term is used in the Act, I am not convinced that the information in question is

“confidential”.  The Society received significant public funds and the government was

quite correct in requiring the society to report on the expenditure of those funds and to

account for the expenditure of the funds.   The government, in turn, must be

accountable to the public.  Unless there is something more, I cannot conclude that the

requirement to report was intended to be “confidential”.  In the circumstances of this

case, in fact, if the society accepted funds from the government to undertake certain

projects, it must assume that its spending of those funds will be subject to public

accountability.   There is nothing before me to suggest that the information in question

was explicitly intended to be confidential.  It is not, in my opinion, the kind of information

that one would assume would be implicitly confidential.  In short,  I cannot conclude in

this case that there was any intention that the information obtained from the society was

obtained or provided either explicitly or implicitly, in confidence.

Section 23(1) and (2)

FMBS suggests that the report in question contains a large amount of personal

information, the disclosure of which would be an unreasonable invasion of the privacy

of the individual third parties.    I agree that there is some information in the report that

might allow a person knowledgeable about the Society and its board, to identify specific

individuals being referred to.  However, there is not a lot of this kind of information and,

in my view, what such information there is can be easily anonymized by careful editing

of the report.   I note, as well, that the Societies Act, under which the society operated,

requires the filing of annual reports which include the names of all board members and

that those filings are open to the public.  
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Section 14

FMBS argues that the audit report constitutes “advice, recommendations or analyses” 

developed by or for a public body and it is therefore within the discretion of the public

body to refuse access to the requested record pursuant to section 14 of the Act.

As set out above, section 14 of the Act provides that:

The head of a public body may refuse to disclose information to an
applicant where the disclosure could reasonably be expected to reveal

(a) advice, proposals, recommendations, analyses or policy options
developed by or for a public body or a member of the Executive
Council;

Subsection (2) of section 14, however, goes on to say:

(2) Subsection (1) does not apply to information that

(b) is a statement of the reasons for a decision that is made in the
exercise of a discretionary power or an adjudicative function

 
The first question, then, is whether the audit report constitutes “advice,

recommendations or analyses”.  

Again, I look to the experience of other jurisdictions to assist me in this determination. 

In Ontario, the former Information and Privacy Commissioner, Sidney B. Linden, had

this to say in his Order P-94 about a similar provision in the Ontario Act:

... in my view, section 13 was not intended to exempt all communications
between public servants despite the fact that many can be viewed,
broadly speaking, as advice or recommendations. As noted above,
section 1 of the Act stipulates that exemptions from the right of access
should be limited and specific. Accordingly, I have taken a purposive
approach to the interpretation of subsection 13(1) of the Act. In my
opinion, this exemption purports to protect the free flow of advice and
recommendations within the deliberative process of government decision-
making and policy-making. 
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The argument is that the report constitutes a recommendation to the Comptroller

General or the Audit Committee.  FMBS has cited several sections of something called

an “FAM Directive” which, in this case, suggests that the role of the Audit Bureau is to

make recommendations “as to corrective internal controls, which will ultimately be

accepted or rejected by its recipient during the deliberative process”.    Firstly, perhaps

because I am not a government employee and never have been, I am ignorant of what

an “FAM Directive” is.  I am assuming, from the directives quoted by FMBS, that it is a

policy manual of some description.     Secondly, there is nothing in the report that

makes any suggestions as to “corrective internal controls”.   Simply put, the report sets

out the findings of an investigation done in response to a complaint and comes to

conclusions as to whether or not the complaints were well founded.  No

recommendations at all are made – only statements of facts and findings.  In the

circumstances, therefore, I can see nothing within the record which might qualify for a

discretionary exemption as “advice, recommendations or analysis” of a policy making

action.

CONCLUSION AND RECOMMENDATION

In view of the above discussion, it is my conclusion and recommendation that report

dated April 11, 2001 from the Audit Bureau to the Comptroller General of the Financial

Management Board Secretariat be disclosed to the Applicant after being appropriately

severed in accordance with the copy of the letter which I am attaching to FMB’s copy of

this recommendation. 

Elaine Keenan Bengts
Northwest Territories
Information and Privacy Commissioner


