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BACKGROUND

The background facts of this application can be found in my Review Recommendation

#03-36, made in October of 2003.  In short, the Applicant made a request to the

Department of Resources, Wildlife and Economic Development for a number of

documents including:

copies of all correspondence, reports, recommendations (internal or

otherwise), all legal opinions and court filings pertaining to [a collection

litigation commenced in the court] including all correspondence from the

client in question.  

On March 13 ,  2003 the Department responded and provided many of the records whichth

had been requested by the Applicant.   They did not, however, disclose any records in

response to the above noted part of the request.  In refusing access to the records

responsive to this request, they noted:

Due to confidentiality, the Corporation [NWT Business Credit Corporation]

is unable to provide any copies of notes, correspondence, reports,

recommendations and legal opinions without the written consent of the

client according to section 15 of the BCC Act.

Unsatisfied with this response, the Applicant requested that the Information and Privacy

Commissioner review this decision.  RWED was advised of the Request for Review and

asked to provide copies of all relevant documents and their explanation for their decision

not to disclose the information in question.  
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The Department provided its written response to the Information and Privacy

Commissioner, but did not provide copies of the relevant records as requested.    The

Information and Privacy Commissioner reviewed the matter and provided a partial

recommendation based on the information before her.  She also directed the Department

to provide her with the relevant records responsive to the request in order to allow her to

review them in light of the public body’s claims that the records were exempt.

In late October, the public body delivered a large number of records to my office which

they identified as being responsive to the Request for Information.   I have now had the

opportunity to review those records and am in a position to make more specific

recommendations.

ISSUES 

The only real issue in this review is whether any of the exemptions to disclosure set out in

the Access to Information and Protection of Privacy Act apply to any of the records

responsive to the Applicant’s request and whether there are parts of the records that can

be reasonably severed.   

DISCUSSION

As noted in the first Recommendation made in this matter, it is to be noted that section

33 of the Access to Information and Protection of Privacy Act provides that 

(1) On review of a decision to refuse an applicant access to all or part of
a record, the onus is on the head of the public body to establish that
the applicant has no right to the record or part.

(2) On a review of a decision to refuse an applicant access to all or part
of a record that contains personal information about a third party, the
onus is on the applicant to establish that disclosure of the
information would not be contrary to the Act or the regulations;

The onus, therefore, is on the head of the public body to show that the Applicant has no
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right to the record or any part of it.  I note, as well, that section 5 of the Act provides that:

The right of access to a record does not extend to information excepted from
disclosure pursuant to Division B of this Part, but where that information can
reasonably be severed from a record, an applicant has a right of access to the
remainder of the record.  (Emphasis mine).

In the circumstances, as the public body has determined that it will not disclose any of the

records in question, nor has it indicated specifically with respect to each record why it

feels that it is exempt from disclosure, that analysis has been left to me.  I will, therefore,

review and comment on each record.  There are a large number of records, however,

and, where possible, I will combine them in groups.

The other two relevant sections of the Act are sections 23 and 24.  As I will be referring to

these section throughout this recommendation, I will set them out in full for easy

reference.  

23. (1) The head of a public body shall refuse to disclose personal
information to an applicant where the disclosure would be an
unreasonable invasion of a third party’s personal privacy.

(2) A disclosure of personal information is presumed to be an
unreasonable invasion of a third party’s personal privacy where

(a) the personal information relates to a medical, psychiatric or
psychological history, diagnosis, condition, treatment or
evaluation;

(b) the personal information was compiled and is identifiable as part
of an investigation into a possible contravention of law, except to
the extent that disclosure is necessary to prosecute the
contravention or continue the investigation;

(c) the personal information relates to eligibility for social assistance,
student financial assistance, legal aid or other social benefits or to
the determination of benefit levels;

(d) the personal information relates to employment, occupational or
educational history;
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(e) the personal information was obtained on a tax return or gathered
for the purpose of collecting a tax;

(f) the personal information describes the third party’s finances,
income, assets, liabilities, net worth, bank balances, financial
history or activities or credit worthiness;

(g) the personal information consists of personal recommendations or
evaluations about the third party, character references or
personnel evaluations;

(h) the personal information consists of the third party’s name where
(i) it appears with other personal information about the third

party, or
(ii) the disclosure of the name itself would reveal personal

information about the third party;

(i) the disclosure could reasonably be expected to reveal that the
third party supplied, in confidence, a personal recommendation or
evaluation, character reference or personnel evaluation; or

(j) the personal information indicates the third party’s race, religious
beliefs, colour, gender, age, ancestry or place of origin.

(3) In determining whether a disclosure of personal information constitutes
an unreasonable invasion of a third party’s personal privacy, the head of
a public body must consider all the relevant circumstances, including
whether

(a) the disclosure is desirable for the purpose of subjecting the
activities of the Government of the Northwest Territories or a
public body to public scrutiny;

(b) the disclosure is likely to promote public health and safety or to
promote the protection of the environment;

(c) the personal information is relevant to a fair determination of the
applicant’s rights;

(d) the disclosure will assist in researching or validating the claims,
disputes or grievances of aboriginal people;

(e) the third party will be exposed unfairly to financial or other harm;

(f) the personal information has been supplied in confidence;
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(g) the personal information is likely to be inaccurate or unreliable;
and

(h) the disclosure may unfairly damage the reputation of any person
referred to in the record requested by the applicant.

(4) A disclosure of personal information is not an unreasonable invasion of a
third party’s personal privacy where

(a) the third party has, in writing, consented to or requested the
disclosure;

(b) there are compelling circumstances affecting the health or safety
of any person and notice of the disclosure is mailed to the last
known address of the third party;

(c) an Act of the Northwest Territories or Canada authorizes or
requires the disclosure;

(d) the disclosure is for research purposes and is in accordance with
section 49;

(e) the personal information relates to the third party’s classification,
salary range, discretionary benefits or employment responsibilities
as an officer, employee or member of a public body or as a
member of the staff of a member of the Executive Council;

(f) the personal information relates to expenses incurred by the third
party while travelling at the expense of a public body;

(g) the disclosure reveals details of a licence, permit or other similar
discretionary benefit granted to the third party by a public body,
but not personal information supplied in support of the application
for the benefit;

(h) the disclosure reveals details of a discretionary benefit of a
financial nature granted to the third party by a public body, but not
personal information supplied in support of the application for the
benefit or that is referred to in paragraph (2)(c); or

(i) the disclosure reveals financial and other details of a contract to
supply goods or services to a public body.

(5) On refusing, under this section, to disclose personal information supplied
in confidence about an applicant, the head of the public body shall give
the applicant a summary of the information unless the summary cannot
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be prepared without disclosing the identity of a third party who supplied
the personal information.

24. (1) Subject to subsection (2), the head of a public body shall
refuse to disclose to an applicant 

(a) information that would reveal trade secrets of a third party;

(b) financial, commercial, scientific, technical or labour relations
information

(i) obtained in confidence, explicitly or implicitly, from a third
party, or

(ii) that is of a confidential nature and was supplied by a third
party in compliance with a lawful requirement;

(c) information the disclosure of which could reasonably be expected
to
(i) result in undue financial loss or gain to any person,
(ii) prejudice the competitive position of a third party,
(iii) interfere with contractual or other negotiations of a third

party, or
(iv) result in similar information not being supplied to a public

body;

(d) information about a third party obtained on a tax return or
gathered for the purpose of determining tax liability or collecting a
tax;

(e) a statement of a financial account relating to a third party with
respect to the provision of routine services by a public body;

(f) a statement of financial assistance provided to a third party by a
prescribed corporation or board; or

(g) information supplied by a third party to support an application for
financial assistance mentioned in paragraph (f).

(2) A head of a public body may disclose information described in
subsection (1)

(a) with the written consent of the third party to whom the information
relates; or
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(b) if an Act or regulation of the Northwest Territories or Canada
authorizes or requires the disclosure.

THE RECORDS

There are two large file folders full of documents.  

The first set of records is in a file folder with a file number BLF 22 8012 RG. and which I

have marked with a large “A” on the front for identification purposes.    In the file folder

are three separate and distinct file folders, which I have, for the sake of identification,

marked as #1, #2, and #3.  Each of these file folders is divided into a number of sections,

which I will, for the purposes of identification, referred to as “Section “A”, Section “B” etc.  

The second set of records contains four separate file folders.  For identification purposes,

I have labeled this folder with a large “B”.

FILE FOLDER “A”

Folder #1

Section A

This section contains four pages.  The first page is entitled “Business Loan Fund - Client

File” and has information about the name and address of a corporate entity, along with a

loan number, interest rate and other information about a loan apparently made by the

Business Credit Corporation to the corporate entity.   The next three pages appear to be

a financial statement for the company for the seven months ending July 31, 1990.  

Without going into any more detail, it would appear that these pages are not in any way

responsive to the Applicant’s request.

Section B 

This section consists of 27 pages, most of which appear to be Statements of Account

from the Northwest Territories Business Credit Corporation to a limited company.    There
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are also a number of receipts and a fax regarding a receipt.    Again, none of these

documents are responsive to the Applicant’s request for information.

Section C

This section consists of 18 pages.  These pages are “status reports” and correspondence

in relation to a loan from the Business Credit Corporation (BCC) to the limited company.  

The first six pages of this section are not responsive to the request for information.

The seventh page is entitled “Credit and Collections Action Report” and is dated May 26,

1991.  It is marginally responsive to the Request for Review in that it makes reference to

the possibility of “collection activity”.   The document, however, does not refer to or

suggest any specific action with respect to the individual who is the subject of the

Applicant’s specific Request for Information.  In my opinion, therefore, it is not responsive

to the Applicant’s request.

The next five pages are letters from BCC to the company and status reports that are not

responsive to the Applicant’s Request for Information.

The next page is a letter from northwest Territories Economic Development and Tourism

dated August 2, 1990 to the company.  Again, it is addressed to the corporate entity and,

although it does suggest the possibility of referring the matter to “Credit and Collections”,

it does not refer to any specific action with respect to the individual who is the subject of

the Applicant’s specific Request for Information.   In my opinion, therefore, the letter is not

responsive to the Applicant’s request for information.

The next page is a “Loan Status Report” dated June 30, 1990.  Again, there is reference

in this case of sending the loan to “credit and collections” but there is no direct reference

to steps to be taken against the individual who is the subject of the Request for

Information.  In my opinion, therefore, it is not responsive to the Applicant’s request.
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The next two pages are non-responsive to the Applicant’s request for information.  The

final two pages are duplicates of previous pages and are non-responsive as well.

SECTION D

There are 32 pages in this section.

The first page is internal correspondence within the public body with respect to an

administrative nature concerning a loan to a corporate entity.  It is not responsive to the

Applicant’s request.

The next two pages are a fax cover sheet and a letter addressed to a company.  The

cover sheet is not responsive to the request for information.    The letter is dated January

19 , 1994 and is addressed to a company.    This is the first reference on the file to theth

possibility of legal action personally against the individual in question.  The letter is,

however, addressed to the company.  The only “personal information” in the letter is the

name of the individual and another individual unrelated to the company.  In my opinion, a

name, by itself, is not in these circumstances personal information, the disclosure of

which would constitute an unreasonable invasion of the individual’s privacy.  There is,

however, information about the company in the letter, including the principal and interest

outstanding on the loan.    To the extent that the information in this letter is a “statement

of financial assistance provided to” the third party by the public body, it is exempted from

disclosure pursuant to section 24(1)(f).  The amounts owing, therefore, should be edited

from the letter.   Nothing has been provided to me to suggest that the company in

question is still in operation.  Furthermore, the loan in question has clearly been paid in

full.  I cannot see, therefore, how the disclosure of the balance of the information in the

letter might result in undue financial loss or gain to any person, prejudice the

competitive position of the company, interfere with contractual or other negotiations of

the company, or result in similar information not being supplied to a public body which

are the conditions required to exempt it from disclosure under the Act.  I therefore

recommend that this letter be disclosed to the Applicant, with the specific details

about the amounts owing blacked out.
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The next page is a land survey showing the lot on which the business of the company

was located.   It is referred to in the letter of January 14, 1994 and is, therefore,

tangentially responsive to the Applicant’s request for information.   It appears that this

document was provided to the public body by the company, although that is not

absolutely clear.  Assuming that it was provided by the third party company to BCC, it

is possible that subsection 24(1)(b) might apply to exempt this record from disclosure. 

It is not, however, to my mind, financial, commercial, scientific, technical or labour

relations information.    Nor can I see how the disclosure of this record might cause

undue financial loss or gain to any person, prejudice the competitive position of the

company, interfere with contractual or other negotiations of the company, or result in

similar information not being supplied to a public body.  In my opinion, therefore, it is

not exempt from disclosure and I recommend that it be disclosed.

The remaining records in this section are all non-responsive to the Applicant’s request

for information.

SECTION E

This section has 80 pages.   None of these records are responsive to the Applicant’s

request.

Folder #2

SECTION A

This section has seven pages, none of which are responsive to the Applicant’s request

for information
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SECTION B

There are 25 pages in this section, all of them entitled “Statement of Account”.  None

of them appear to be responsive to the Applicant’s request.  

SECTION C

Section C has 22 pages.  The first four pages are non-responsive to the Applicant’s

request.  The fifth page is a copy of the January 19, 1994 letter which is discussed

under Folder A, Section D above.  

The next three pages are internal documents discussing the status of a loan to the

corporate entity.  They are not responsive to the Applicant’s request.

The next seven pages are a copy of an early financial statement of the corporate entity

and it is not responsive to the Applicant’s request for information.

The balance of this section are, again, internal administrative documents which are not

in any way responsive to the Applicant’s request.

SECTION D

This section contains four pages.  The first is a Fax Cover note that is in no way

responsive to the Applicant’s request for information.

The second page is a hand written notation with a name and telephone number along

with a comment that the writer is waiting for a response from another individual.  It is in

no way responsive to the Applicant’s request for information.

The next two pages is a “confidential” letter from the BCC to the Assistant Deputy

Minister responsible for the BCC.    There is nothing in this letter that is responsive to
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the Applicant’s request for information.

SECTION E

This section is 43 pages long.  None of the records in this section are in any way

responsive to the Applicant’s request.

SECTION F

There are two pages in this section.  Neither of them are in any way responsive to the

Applicant’s request for informaiton.

Folder 3

SECTION A

This section has two pages, neither of which is responsive to the Request for

Information.

SECTION B 

This section contains 91 pages.

The first page is entitled “Irregular Credit Facility Status Report”, dated November 2,

1994 and reflects certain discussions with respect to the sale of a property.  It is not

responsive to the Applicant’s request for information.

The second page is similarly titled, but is dated September 28 , 1994.  It has referenceth

to a company and certain individual third parties.  It is again a reflection of certain

discussions with respect to the sale of a property.  There is a recommendation in the

notation of “collection activity” and it is, therefore, responsive to the Applicant’s
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request.    This document contains the personal information of two individuals, as well

as information about a corporate entity.    The information of the two third parties

appears with information about the amount of an existing debt or liability that they each

have, respectively, to BCC.  Section 23(1) of the Act provides that the disclosure of

personal information shall be refused where the disclosure would be an unreasonable

invasion of the third party’s privacy.  Section 23(2)(f) provides that there will be a

presumption of unreasonable invasion of privacy where the information relates to a

third party’s finances and or liabilities.  To that extent, therefore, the information in this

record is protected from disclosure (i.e. - the names of the individuals and the

information under the “details” column) and I recommend that those parts of the

record be severed, with the balance being disclosed to the Applicant.

The following page is yet another status report, the same as the two previous ones. 

Once again, there is reference in the report to “collection” of the account and the report

is, therefore, responsive to the Applicant’s request and I recommend that it be

disclosed, subject, however, to severing references to third parties and the details of

their involvement.

The next two pages appear to be a computer printout of a loan account.  It is not

responsive to the Applicant’s request.

The next item is a printed version of an e-mail dated June 20, 1994, apparently

between an employee of BCC and an employee of Economic Development.  There is

brief mention in the e-mail about the possibility of legal action.  It is, therefore,

responsive to the Applicant’s request.  I can see nothing in this document which would

be exempt from disclosure under any of the provisions of the Act and I recommend it

should be disclosed.

The following two pages are another printed version of an e-mail, again apparently

between an employee of BCC and an employee of Economic Development.  There is,

in the e-mail, a general discuss as to the status of certain issues surrounding a
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particular outstanding loan.  It does not discuss the possibility of litigation, but when

read in context, might tangentially be considered to be responsive to the Applicant’s

request.    There is no apparent personal information in the document and nothing that

I can readily identify as being exempt from disclosure under the Act.  I would,

therefore, recommend that this record be disclosed.

The next record is a one page e-mail dated May 18, 1994 and it refers to a Statement

of Claim.  It is, therefore, responsive to the Applicant’s request.  There is no personal

information in this e-mail and no other readily apparent reason that the document

might be protected from disclosure.  I therefore recommend that this record be

disclosed to the Applicant.

The following record is a two page e-mail, dated May 18, 1994.  In it is reference to

some problems that the company is having in selling its business.  It also contains a

recommendation to “proceed with a Statement of Claim”.    It is clearly responsive to

the Applicant’s request for information.  However, there are several references in the

e-mail to specific individuals. All references to the third parties fall within the protection

of section 23(2)(f) of the Act, and are therefore protected from disclosure.  These

names, however, can be severed so as to protect their identities.  I therefore

recommend that the record be disclosed, subject to the severance of all references to

individuals in the record.

The next letter does not appear to be in any way responsive to the Applicant’s request

for information (one page).

The following record is a two page letter which does not appear to be responsive to the

Applicant’s request for information.

The next record is a one page letter which is, again, non-responsive.
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The next record is, again, only tangentially responsive to the Applicant’s request in that

there is no direct reference to the possibility of litigation.  When read in the context of

the other documents in this section, however, one might consider it to be responsive. 

There are references to a number of third parties in the e-mail and most of those

references are tied to financial information of those third parties, including income,

assets and liabilities.  They therefore fall under the protection of section 23(2)(f) of the

Access to Information and Protection of Privacy Act.  All references to individuals, and

sums of money and/or assets should, therefore, be severed from the record.  With

these items severed, however, I would recommend that the balance of the record be

disclosed.

The next record is a one page e-mail which names two individuals and makes

reference to the fact that they have recently purchased an asset.  This is information

which is protected from disclosure pursuant to section 23(2)(f).  The names of the

individuals, everything after the words “proud owners of” and before the words “Seems

all that...”, and everything between the words “price of” and “was greater than”, should,

therefore, be severed from the record.   I would recommend, however, that the

balance of the record should be disclosed.

The next two pages appear to be a handwritten ledger or calculation and do not

appear to be responsive to the Applicant’s request.

The next page is a copy of a letter dated October 21, 1993 and it does not appear to

be responsive to the Applicant’s request for information.

None of the remaining records in this section are in any way responsive to the

Applicant’s request for information.
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SECTION C

None of the records in this section are in any way responsive to the Applicant’s

request for information.

OTHER DOCUMENT

There is one more record included in the large folder of information received from the

public body.  It is an Appraisal Report with respect to a business.  It is not responsive

to the Applicant’s request for information.

FILE FOLDER “B”

File #1

a)       The first record in this file is a series of 11 pages stapled together, with the first

page being a  Memorandum from Al Woodhouse to Afzal Currimbhoy.  It is apparently

an internal document which refers to a number of letters back and forth between

counsel for the Department of Justice, and counsel for various other parties involved in

a transaction.  These documents are not directly related to the litigation that the

Applicant refers to in his request for information, but I think could be fairly classified as

responsive to the request made.  

Section 15 of the Access to Information and Protection of Privacy Act provides that a

public body may refuse to disclose information in correspondence between an agent

or lawyer of the Minister of Justice or a public body and any other person in relation to

a matter involving the provision of advice or other services by the agent or lawyer. It

also protects information otherwise subject to lawyer/client confidentiality or litigation

privilege.   To the extent that the pages of this package might fall under section 15, the

decision as to whether or not to disclose the documents is a discretionary one. This

means that the public body must consider whether or not it will disclose the information

requested.  The discretion must be exercised reasonably and, in my opinion, the

reasons for the decision should be given to the Applicant.   
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Most of the pages in this package are letters between various counsel representing

various people.  By definition, a letter from one lawyer to another is not “privileged”. 

There is, in this case, no litigation privilege, as the litigation is long since completed.  I

do, however, believe that it falls under section 15 ( c) as information between the

public body’s lawyer and another lawyer involving the provision of advice or other

services by the public body’s lawyer.  To the extent that the pages of this package

constitute correspondence between lawyers, I recommend that the public body

exercise the discretion granted to it pursuant to section 15 of the Act.  (this would

include the draft form of a letter dated August 30, 1995) to either disclose the

correspondence, or parts of the correspondence or not.  If disclosure is denied, the

public body should provide the Applicant with its reasons for denying access.    

The memorandum which constitutes the first page of the package is not

correspondence between counsel and the public body, but is from one employee of

the public body to another.  It contains reference to personal information of at least two

people, including information with respect to assets, income and liabilities.   To the

extent that it makes reference to these individuals, I recommend that those portions of

the memorandum be severed.  This would include the names of the individuals

involved, as well as all amounts referred to in the memorandum.

The next two pages are a letter from the public body’s lawyer to two other counsel

involved in the transfer of land and should be dealt with in accordance with the above

discussion.

The next page of this package is another letter from counsel for the public body to

another lawyer.  This letter is not responsive in any way to the Applicant’s request for

information.

Similarly, the next page is simply a fax ‘cover sheet’ and is not responsive to the

Applicant’s request in any way.
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The remaining three pages of this package are a letter between counsel and should be

dealt with in accordance with the discussion above.

b)       The next set of records are two letters, dated October 24  and October 27 ,th th

1995 addressed to Gordon Cranch, the Manager of Compensation Services for the

Financial Management Board Secretariat from Afzal Currimbhoy, Chief Executive

Officer of the BCC, and a fax confirmation sheet with respect to the transmission of

one of these two letters. These letters are written in such a way that disclosure of any

part of them, other than what I have revealed here, would be an unreasonable

invasion of the privacy of third parties.  I therefore recommend that these three pages

not be disclosed.

c)         The next package of materials begins with two copies of a memorandum to Al

Woodhouse and Kimberly Staples from Mr. Currimbhoy, dated October 26, 1995 and

two fax transmission reports confirming that the memorandum was sent.  One of the

two memorandums is marked as “Confidential” and the other has some handwritten

notations on it.  For the reasons outlined above, the following information should be

severed from all four of these pages:

a) reference to the names of individuals;

b) any specific amounts referred to in the body of the Memorandum

With these items severed, I recommend that the balance of these four pages be

disclosed.     

d)        The following page is not responsive to the Applicant’s request for information.

e)          The next page of this package is dated September 7, 1995 and is a copy of e-

mail correspondence between two employees of the BCC.  Under the section that is

entitled Part 4, everything after the words “to clarify the” and before the words “This

follows my.....” is personal information, the disclosure of which would be an
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unreasonable invasion of the privacy of third parties.  Similarly under “Part 6"

everything after the words “reduce the present....” and before the words “to commence

immediately” should be severed.  I recommend that the balance of this page be

disclosed.

f)          The next page is another e-mail dated September 7, 1995.  In Part 2 of that

message, everything on the second line and the number at the beginning of the third

line of this part of the message is personal information, the disclosure of which would

be an unreasonable invasion of the privacy of third parties.  I recommend that these

items be severed and the balance of the page disclosed.

g)          The next two pages are an e-mail dated September 8, 1995 and a fax

transmission confirmation with respect to a copy of the e-mail.  In Part 2 of this e-mail,

there are a number of references to amounts of debts and payments and similar

information that is clearly personal information of third parties, the disclosure of which

would be an unreasonable invasion of the privacy of those parties.  All references to

amounts paid or received, amounts to be garnisheed, names or references to

individuals should be severed.  In addition, the third line of the fourth full paragraph

and up to the words “Accordingly dollars from this source.....”  are also the personal

information of third parties, the disclosure of which would be an unreasonable invasion

of their privacy and should be severed.  I recommend that these items all be severed

and the balance of these two pages should be disclosed.

h)          The next page is another e-mail, dated September 11, 1995.  In Part 4 of this

e-mail I recommend that the name in the first line, and all references to amounts

should be severed from the document as being personal information, the disclosure of

which would be an unreasonable invasion of the privacy of third parties and that the

balance of the record should be disclosed.

i)          The next page is a copy of an e-mail dated September 8, 1995.  Under Part 2,

the name that appears after the word “Subject” should be severed, as well as all
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reference to amounts and percentages, as well as references to specific individuals. 

That part of the message after “from September 22 ” should also be severed.  Ind

recommend that the balance of this record be disclosed after these items are

severed. 

j)          The next three pages are copies of e-mails dated September 8, 1995 and are

very similar to the previous page.  I make the same recommendation with respect to

these pages.

k)         The next page is an e-mail dated September 6, 1995.  Again, all references to

individuals, percentages, or amounts owing should be severed.  I recommend that the

balance of the e-mail should be disclosed.

l)          The next page is an e-mail dated August 24, 1994.  In Part 2 of the page, are

references to individuals and amounts.  These should be severed.  I recommend that

the balance of this page be disclosed.

m)          The next page is an e-mail dated September 6, 1995 and is very similar to

records previously discussed.   My recommendation with respect to this page is the

same as outlined above with respect to the earlier copy of this page.

n)          The next record consists of four pages, beginning with a Memorandum dated

August 11, 1995.  In the Memorandum, references to individuals in the subject line

should be severed, as well as references to all amounts and names in the body of the 

memorandum.  The second page of this record appears to be a draft of the final

memorandum and should be treated similarly.  The third page is a copy of an e-mail

dated August 24, 1995 and has been previously dealt with in these recommendations. 

The last page is a copy of a cheque payable to the BCC.  The entire content of this

cheque is personal information, the disclosure of which would be an unreasonable

invasion of the privacy of third parties and this page should not, therefore, be

disclosed.    I recommend that, with the items outlined above severed, the balance of
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this four page record should be disclosed.

o)          The next record is a copy of the Memorandum which is the first page of the

record discussed under item (n) above, and should be dealt with accordingly.

p)          The next record is three pages long.  The first page is a Memorandum dated

August 11, 1995.  Again, all references to individuals, amounts paid, and amounts

owing should be severed.  The second page is a copy of another cheque.  As above,

the entire content of this cheque is personal information, the disclosure of which would

be an unreasonable invasion of privacy.  The third page is a fax cover sheet and

confirmation of transmission.  Nothing in this last page is protected from disclosure.    I

therefore recommend that, this record be disclosed, subject to the severances

outlined above.

q)         The next page is a single page Memorandum which is identical to the

memorandum which is the first page of the record discussed in (p) above, with the

exception of certain written endorsements and an indication that it is “confidential”. 

The same recommendation, therefore, applies.

r)          The next record is a copy of an e-mail message.  In Part 4 of that message is a

reference to individuals and the names of those individuals should be severed. 

Subject to that severance, I recommend that the page be disclosed.

s)          The next record is a five page document.  The first page is a Memorandum

dated August 2, 1995.  Again, all references to individuals, amounts paid, and

amounts owing should be severed.  The second page is a fax cover sheet.  There is

reference on the sheet to an individual, which should be severed.  Other than that,

there is nothing in this document which is protected from disclosure.  The third page is

a copy of another cheque, the entire content of which is protected from disclosure.  

The next page is a copy of a hand written note.  There is reference to a number of

individuals in the “Subject” line, and those references should be severed.  Otherwise,
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there is nothing in the note which is protected from disclosure.  The last page of this

record is another fax cover sheet.  There is reference on the sheet to an individual,

which should be severed.  Subject to the above severances, I recommend that the

balance of this record be disclosed.

t)          The next page is a hand written note.  In it are references to individuals and

amounts .  With these specifics severed, I recommend that this page be disclosed.

u) The following two pages are a fax cover sheet and a Briefing Note.  There is

nothing in the fax cover sheet which contains personal information or which is

otherwise protected from disclosure.   With respect to the Briefing Note itself, I note

that section 13 of the Access to Information and Protection of Privacy Act provides that

the head of a public body shall refuse to disclose information which would reveal a

confidence of the Executive Council, including briefings to members of the Executive

council or the Financial Management board in relation to matters that have been

before or are proposed to be brought before the Executive Council of the FMB, or are

the subject of policy/decision making consultations.  Section 14 of the Act provides

that the public body may refuse to disclose information where the disclosure could

reasonably be expected to reveal advice, proposals, recommendations, analyses or

policy options developed for a public body or positions, plans, procedures, criteria or

instructions developed for the purpose of contractual or other negotiations by or on

behalf of the Government or a public body.  It is unclear from the file who this briefing

note was prepared for and for what purpose.  If it was prepared for presentation either

to FMB or to the Executive Council, then it is protected from disclosure.  If it was

prepared for presentation to BCC, however, there is a discretion that must be

exercised in deciding whether or not it should be disclosed.  I therefore recommend

that the public body determine the purpose for which this briefing note was prepared

and deal with it accordingly.

v)     The next package consists of five pages.  The first two pages are a letter from

legal counsel for BCC to another lawyer.   Again, I have reviewed this letter and it does
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appear to fall under the protection of section 15 ( c)  of the Act.  I therefore

recommend that the public body exercise its discretion and determine whether or not

it should be disclosed.  If not, the Applicant should be provided with an explanation.  If

it is disclosed, references to names of individuals and amounts should be severed.  

The third page is a fax cover sheet and transmission report. I recommend that

references to individuals should be severed, but the balance should be disclosed. The

fourth page is a news clipping, apparently from a local newspaper (News North, July

24, 1995), and is a matter of public record.   Section 25 of the Act provides that the

public body may disclose information that is otherwise available to the public.  This is a

discretionary provision and the public body must exercise its discretion and provide the

Applicant with reasons for its refusal if it exercises its discretion in that manner.  The

last page of this package  is a copy of an e-mail.  Again, references to names of

individuals and amounts are protected from disclosure but there is nothing in the

balance of this page that would appear to be otherwise protected from disclosure.  I

therefore recommend that the pages of this package be addressed accordingly.

w)          The next package of materials is seven pages long.  The first is an e-mail

message dated July 18, 1995.  There is reference approximately half way through the

document to a particular employee of a government department being on annual

leave.  This reference is the personal information of the employee, the disclosure of

which would constitute an unreasonable invasion of the employee’s privacy and the

entire reference should be severed.  In addition, there is reference toward the end of

the page to another individual (fourth line, last paragraph) which should be severed. 

With these items severed, I recommend that this page be disclosed.  The next page is

a fax cover note.  There is nothing in this page that appears to be protected from

disclosure and I recommend that it be disclosed.  The next page is also a fax cover

note and transmission report which does not contain any information which is

protected from disclosure and I recommend that it be disclosed.  The next two pages

are copies of cheques.  As noted above, I consider the entire contents of these

cheques to be protected from disclosure pursuant to section 23 of the Act and I

recommend that they not be disclosed.  The last two pages are a copy of a Consent
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Judgment issued by the Supreme Court of the Northwest Territories on May 1 , 1995. st

This document is a public record and, therefore, falls under section 25 of the Act which

requires the public body to use its discretion in deciding whether or not to disclose the

information.   In the event that the public body chooses not to exercise its discretion to

provide the Applicant with a copy of the document, section 25(2) requires the public

body to inform the applicant where the information is.  I therefore recommend that the

public body exercise its discretion pursuant to section 25 accordingly.

x)          The following package is three pages long and consists of a fax transmission

confirmation, a fax cover sheet and a news clipping, apparently from a local newsletter

(Nahendeh News, June 1995).  There is reference in the first two of these pages to an

individual and this reference should be severed.  The news clipping is, once again, a

matter of public record and should be dealt with pursuant to section 25 of the Act

which requires the public body to use its discretion in deciding whether or not to

disclose the record to the Applicant.  I recommend that these pages be dealt with

accordingly.

y)          The next page is a copy of a fax cover sheet.  The name of the individual

named in the cover sheet should be severed, and I recommend that the balance of it

be disclosed.

z)          The next page is an e-mail message dated July 12, 1995.  There is reference

in Part 4 of that message to individuals and those references should be severed.  

There are also hand written notations on the page referring to individuals, with

amounts of money beside their names and a total amount indicated.  These

references should also be severed.  I recommend that this page be disclosed subject

to those items being severed.

aa)          The following page is another e-mail, also dated July 12, 1995.  Again, with

references to individuals severed, I recommend that this communication be disclosed.
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bb)          Next is a memorandum dated July 12, 1995.  With references to the names

of individual third parties and amounts redacted, I recommend that this page be

disclosed.

cc)          The next record is a one page letter from BCC to the Deputy Minister of

Economic Development and Tourism.  Again, with references to names and amounts

severed, I recommend that this page be disclosed.

dd)          The next page is a letter from the Deputy Minister to the Minister responsible

for BCC.  With references to names and amounts severed, I recommend that this

page be disclosed.

ee)          Next is a memorandum dated July 11, 1995.   In this memorandum, there is

reference to individual third parties and, in one case, to the third party’s occupation. 

These reference should be severed and, with those severances, I recommend that

the page be disclosed.

ff)          The next package consists of one memorandum from the public body’s legal

counsel to  the public body, and two letters between counsel for the public body and

counsel for other parties.  All three letters clearly fall under the protection of section 15

of the Act and I recommend that the public body exercise its discretion. 

gg)          The next record is, again, a letter from the public body’s legal counsel to

other counsel and I recommend that the public body properly exercise its discretion.

hh)          Following this is a fax cover/transmission confirmation.  With references to

individuals severed, I recommend that this page be disclosed.

ii)          The next record is a three page document, including a fax cover sheet and two

draft letters.  They constitute correspondence between the public body and its lawyers

with respect to the seeking of legal advice and I recommend that the public body
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exercise its discretion and decide whether or not to disclose it.  

jj)          The next two pages are apparently briefing notes from the public body to the

Minister responsible for BCC and to the Deputy Minister.  They set out a series of facts

but do not contain any advice or recommendations.   It is my opinion, however, that

the contents of these two pages may fall within the protection of section 14(1)( c )

which gives the public body discretion as to whether or not to disclose information

which could reveal “positions, plans, procedures, criteria or instructions developed for

the purpose of contractual or other negotiations” and I recommend that the public

body exercise that discretion. 

kk)          The next page is an e-mail from the public body’s legal counsel to the public

body and it contains legal advice.  It is therefore subject to section 15 of the Act and I

recommend that the public body exercise its discretion with respect to same.

ll)          The next record is comprised of essentially the same memorandum referred to

in (ff) above.  Insofar as the records are the same, my comments and

recommendations have already been made.  This package, however, has two

additional pages.  One is a fax cover sheet and the other is a record of the

transmission of the fax.  In each, there is reference to an individual which should be

severed.  I recommend that the balance of these two pages be disclosed.

mm)          This is an e-mail communication dated June 5, 1995.  References to

individuals and amounts in this e-mail constitute personal information of a third party,

the disclosure of which would be an unreasonable invasion of that person’s privacy. 

There is also a paragraph (the third full paragraph of Part 2), which I believe must be

severed in full in order to avoid an unreasonable invasion of a third party’s privacy.  I

therefore recommend that all references to individuals and amounts of money should

be severed, as well as the full third paragraph of Part 2 and that the balance of the

record should be disclosed.
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nn)          The next record is a package of twelve pages.    The first page appears to be

a copy of the e-mail communication referred to in (mm) above with the addition of a

handwritten notation.  The hand written notation refers to individuals and amounts and

those items should be severed, along with those portions of the e-mail proper

discussed above.  With these items severed, I recommend that this page be

disclosed.   The next page of the package appears to be a briefing note prepared by

counsel for the public body, although it is unclear who it is meant to inform.  I

recommend that it be determined who the note was prepared for and that section 13

or 14, as the case may be, be applied.  If it was prepared for a member of the

Executive Council or FMBS, it is protected from disclosure.  If it was prepared fo

anyone else, the public body must exercise its discretion in deciding whether parts or

all of the page should be disclosed.

The next two pages of this record are a copy of the Consent Judgment which I have

already dealt with in paragraph (w) above.

The next page is a memorandum dated April 27, 1995.  There are references to

several individuals and the value of assets in this communication and these items

should be severed.  The third full paragraph of the record is completely unresponsive

to the Applicant’s request and should be severed.  With these items removed, I

recommend that the remainder of the page be disclosed.

The next page is a memorandum dated April 13, 1995.  It is titled “memo to file” and

cannot, therefore, be considered to be communication to any one in particular but is

merely a record of decisions made.  However, it does contain information about

instructions to be given to counsel with respect to possible settlement and/or legal

action to be taken and strategy to be used in the event that litigation were to become

necessary.   In my opinion, the memo does constitute “positions, plans, procedures,

criteria or instructions” developed for the purpose of negotiations.   I therefore

recommend that the public body exercise the discretion given to them pursuant to

section 14 of the Act with respect to this page.
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The next page of this package is a fax cover sheet/transmittal report.  I can see

nothing in this page that might be protected from disclosure and I therefore

recommend that it be disclosed.

The next page is another copy of the briefing note referred to above and has,

therefore, already been dealt with.

The next page is entitled “Press Release” and is signed by an individual.  It appears

that the content of this press release is the same as the published report referred to in 

in paragraph (x) above.  As the contents of this press release appear to be a matter of

public record, I recommend that the public body use the discretion given to them in

section 25 of the Act.

The next page is a memorandum from the Office of the Deputy Minister of Justice. 

Other than references to names of third parties, which should be severed, I

recommend that this record be disclosed.

The next page is a copy of a news clipping from a local newspaper (Yellowknifer, date

not apparent).  It should be dealt with in the same fashion as the other news clippings

discussed above and I recommend that the public body exercise its discretion

pursuant to section 25 of the Act.

The last page of this package is a fax transmittal sheet.  I recommend that it be

disclosed.

oo)          The last page in this file is a second copy of the memorandum from the

Office of the Deputy Minister of Justice and has, therefore, already been dealt with.

File #2

Most of the contents of this file simply appear to be copies of documents already
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discussed above.  To the extent that the documents are duplicates of those already

dealt with, I do not propose to deal with them again.  I will deal in this section only with

records not yet considered.

a)          The first new record is an e-mail dated July 10, 1995.  As above, all

references to individual third parties and to amounts owing or to be paid by the third

parties should be severed.  With that information severed, however, I recommend that

this two page record be disclosed.

b)          This is a copy of what appears to be an editorial published in a local

newspaper (News/North, May 15, 1995).  I recommend that it be dealt with in the

same manner as all other newspaper clippings discussed above.

c)          This is a copy of an advertisement which was apparently published in a local

newspaper (News North, May 1, 1995) for the sale of Commercial Property.  I

recommend that it be dealt with in the same manner as all other newspaper clippings

discussed above.

d)          The next record is a one page document entitled “memo to file” dated April 28,

1995.  With reference to the names of individual third parties and amounts severed, I

recommend that this record be disclosed.

e)          The next document is another newspaper clipping, (News North, date not

apparent) and I recommend that it be dealt with in the same fashion as other

newspaper clippings.

f)          The next record which appears on the file consists of two pages staples

together, each entitled ‘memo to file”, one dated April 13 and the other dated April 28 ,th

1995.  In each case, although the memorandum is indicated to be “to file”, they do

contain information about instructions to be given to counsel with respect to possible

settlement and/or legal action to be taken and strategy to be used in the event that
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litigation were to become necessary.   In my opinion, both memos constitute

“positions, plans, procedures, criteria or instructions developed for the purpose of

negotiations”.   I therefore recommend that the public body exercise the discretion

given to them pursuant to section 14 of the Act with respect to this page.

g)         None of the balance of this file is in any way responsive to the Applicant’s

request for information.

CONCLUSIONS AND RECOMMENDATIONS:

As noted above, in my opinion the public body in this case simply did not review the

records in question, relying instead on a blanket assumption that the records all fell

under one or another of the exemptions from disclosure provided in the Act.  Even

where such exemptions, apply, however, the public body must review each page of

each record identified as being responsive to a request for information to determine:

a) if an exemption applies to the page, and if so, which specific exemption

applies and why

b) if the exemption is a discretionary one, exercise that discretion.  By this I

mean that they must show that they have considered whether or not to

disclose the record and provide the Applicant with an explanation about

the considerations which went into the exercise of that discretion.

c) regardless of whether the exemption is mandatory or discretionary,

consider whether portions of each record can be disclosed without

disclosing exempted materials or material which would identify matter

which are protected from disclosure under the act

My specific recommendations are outlined above.

Elaine Keenan Bengts
Northwest Territories
Information and Privacy Commissioner


