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BACKGROUND

On January 15 , I received a request from the Applicant to review the fees assessedth

with respect to his Request for Information from the Department of Human Resources.

He had made a request on December 13 , 2013, asking for mostly personal informationth

involving matters within his workplace, a GNWT department. A letter setting out an

estimate of fees was written to him on January 7 , 2014.  The estimated fee was forth

$625.00 for an estimated 2,500 pages. The letter also asked for a deposit of $312.00 to

be paid within 20 days and indicated that once the deposit was received, the

department would resume their work in responding to the request. In addition, the letter

indicated that the department would be happy to discuss with the Applicant ways to

reduce the fees. Finally, the letter advised the Applicant of his right to ask my office for

a review of their decision with respect to fees. The Applicant sought the review

because:

a) he had not been informed that fees would be imposed;

b) the notice about the fees was made more than 25 days after the request

was made;

c) he did not believe that the department of Human Resources had written

policies or legislation regarding fees, deposits or time limits when

processing an Access to Information request.

In my initial correspondence to the Applicant, I pointed out that section 14 of the

Regulations provided a mechanism for him to seek a partial or full waiver of the fees

involved from the Minister. I also suggested to him that if time was of the essence with

respect to the information he was requesting, he should pay the fees assessed on a

“without prejudice” basis pending the outcome of this review because otherwise, work



on his request for information would be halted until my recommendations were made

and the head of the public body decided how to proceed based on those

recommendations.

In March, my office received copies of correspondence between the Applicant and the

department indicating that he had, in fact, requested a waiver of fees from the Minister,

that the department had requested additional information from him with respect to his

ability to pay.  In response, the Applicant had provided a statutory declaration to the

public body and that the department considered and denied the request on the basis

that the information provided by the Applicant was insufficient to establish that his

financial circumstances were such that a fee waiver should be granted. None of this

information is relevant to the review before me.

THE DEPARTMENT’S SUBMISSIONS

The Department’s response to my request for their submissions was apparently written

on February 17 , but did not reach my office until July 11 , 2014. Either the matter wasth th

overlooked in the department and the letter was never sent, or it got lost in the mail.

This said, the submissions provided me with the following information:

1. When the fee assessment was provided to the Applicant, the estimated fee was

based on a preliminary estimate of the number of records they would be dealing

with, based on their initial review of the matter. In fact, they advised, that as of

February 17 , (the date of the letter), they had identified significantly more pagesth

than anticipated.

2. The estimate was reached by reviewing the detailed table listing which they had

created in response to the Request for Information. This document listed all of

the records that had, as at the date of the fee estimate, been identified as being

responsive to the request for information.



3. No consideration had been given to providing the response on a disk or jump

drive because the pages needed to be printed in order to review and edit them

for the purpose of identifying any exemptions that might apply and the photocopy

charges would be incurred either way. Furthermore, scanning them back into

electronic form after redaction would be an extra step that would have delayed

the response.   

4. The public body did attempt to discuss the fees assessed with the Applicant.

They suggested that if he could narrow his time frame (he was asking for records

between September, 2011 and December, 2013) or reduce the number of

individuals named in his request (he had requested information from the records

of 20 individuals within the department) they could reduce the cost to him. The

Applicant suggested that he should be able to look at the records first and let

them know which of the records he needed. The department told him that they

could not let him see the records until such time as they had been processed so

as to protect any information that was subject to an exemption, so this would not

assist.  The department left the matter with him to get back to them if he was

able to reduce the scope of the request. They did not hear further from him.

5. The Department notified the Applicant on January 7  of the fee estimate. Thisth

letter did not refer to the possibility of asking for a waiver of fees from the

Minister. They say, however, that they advised him of this option during a

telephone discussion on January 14 .th

THE APPLICANT’S RESPONDING SUBMISSIONS

The Applicant provided a response to the public body’s submissions, though his

comments were focussed largely on questions outside of this review. Among other

things, he was concerned about the delegation of authority from the Minister to others

within the minister’s department (which is provided for in the Access to Information and

Protection of Privacy Act) and about his request to the Minister to waive fees. These

comments focussed largely on process (the information the Minister requested to



consider his request for fee waiver, the lack of clarity with respect to who he should be

dealing with on the issue, the process of delegation of authority under the Act among

other things). None of these issues are before me. This is not a review of the Minister’s

decision not to waive fees. This is a review of whether or not the public body had the

authority under the Act to assess fees and if so, whether the estimated fees  were

within the fees allowed by the Act and the regulations.

With respect to the issues in this case, the Applicant denied that the public body had

advised him in any telephone conversation about his ability to seek a full or partial

waiver of fees from the Minister.  He was also concerned that the number of pages had

increased from 2500 to over 3000.  

THE RELEVANT PROVISIONS OF THE ACT

Section 50 of the Access to Information and Protection of Privacy Act allows public

bodies, on a discretionary basis, to require an applicant to pay “the prescribed fees” for

services provided.  This section requires that, when a fee is assessed, the public body

must, without delay, give the Applicant an estimate of the total fee before providing the

services.  

The Regulations under the Act deal with the “prescribed fees”.  Section 9 of the

Regulations provides that:

9.(1) Where an applicant is required to pay a fee for services, the fee is

payable in accordance with sections 10 to 14. 

(2) Fees assessed under sections 11 and 12 must not exceed the actual

costs of the services provided. 

Section 10 of the Regulations set out what must be included in the letter to the

Applicant accompanying the estimate of fees pursuant to subsection 50(2) of the Act.  

This includes:



a) the time and cost required to search for and retrieve the record, prepare

and physically sever the record for disclosure, and copy the record;

b) the cost of computer time involved in locating and copying a record;

c) the cost of supervising an applicant who wishes to examine the original

record, where applicable, and

d) the cost of shipping the record

Section 12 of the Regulations deals with fees for personal information, which is what is

involved in this case. The section provides that the only fees that may be charged for

the processing of a request for personal information relating to the applicant are fees for

copying a record as set out in the Schedule.  Where the amount of the fees does not

exceed $25.00, no fee is to be charged, but where the amount of the fees exceeds

$25.00 “the total amount is to be charged”.

Section 13 of the Regulations direct that the public body is to cease to process a

request once a notice of the estimate of fees has been forwarded to an applicant.  The

process is to recommence only once the Applicant has agreed to pay the fees and has

paid 50% of the estimated fee. The balance of any fees owing is payable at the time the

information is delivered to the applicant.

Finally, section 14 of the Regulations allows the head of the public body the discretion

to waive the payment of all or part of a fee if, in the opinion of the head, the applicant

cannot afford the payment or, for any other reason, it is fair to excuse payment.   

Schedule “B” to the regulations set out the applicable fees. The relevant portion of that

schedule for the purpose of this review is the following:

For copying a record $0.25 per page



DISCUSSION

The Access to Information and Protection of Privacy Act clearly gives public bodies the

discretion to require the payment of fees. The fees provided for in the Regulations do

not amount to a full cost recovery, but do allow public bodies to recoup some of the

costs associated with Requests for Information, most particularly where they involve a

large number of records.  As I understand it, the general policy throughout the GNWT is

that such fees are to be applied at the first instance except in unusual circumstances. 

This is what the department chose, in their discretion, to do in this case. The required

notice was provided. All of the information required to be included in the letter advising

the Applicant of the fee estimate was included in that notice. The amount assessed was

for copying only and the fee applied was $0.25 per page of estimated number of pages

of the responsive material, which is the appropriate amount under the regulations.

The Applicant feels that because he asked for the information on electronic medium, he

should be able to avoid the copying fees. This may be the case if the records were all

electronic and were provided to the ATIPP Co-Ordinator in electronic format and if the

public body had redaction software which would allow the records to be handled

electronically in terms of preparing them for disclosure. That wasn’t the case in this

instance. Nor is there any requirement in the Act for a public body to provide the

records in any particular format. In this case, therefore, a copy of the records was going

to have to be made regardless of the medium in which the response was provided and I

accept the public body’s submissions on this point. I also agree wholeheartedly with the

public body in refusing to allow the Applicant to review the records to identify which

ones he wanted. Because of the kind of records involved, I have no doubt that parts of

those records will be subject to either mandatory or discretionary exemptions under the

Act.  The records must, therefore, be vetted and edited before they can be released to

or be seen by the Applicant.



CONCLUSIONS AND RECOMMENDATIONS

The fees assessed by the public body in this case were:

a) authorized by the Access to Information and Protection of Privacy Act;

and

b) in accordance with the costs allowed by the Regulations in terms of

quantum.

I agree with the public body’s assessment and make no recommendations.

This case does, however, bring up an interesting point with respect to whether it is

reasonable, when most of the work done by government is now both created and stored

electronically, to be dealing with access to information requests manually and based on

paper versions of the electronic records. There is nothing in the Act which requires

public bodies to provide responses in any particular format or which gives the public the

right to demand a response in a particular format. That said, it seems to me that

particularly in those public bodies which receive a lot of requests, such as Education,

Health and Justice, it would be far more efficient to be able to respond to requests for

information in an electronic format. Redaction software is available (and I know it is

being used by some departments) which would facilitate electronic responses. I make

no recommendation in this regard, but raise it for the purpose of beginning discussion

among public bodies as a possibility for the future.  

Elaine Keenan Bengts
Information and Privacy Commissioner


