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BACKGROUND

On October 9, 1997, the Applicant applied under the Access to Information and

Protection of Privacy Act (the "Act") to the Financial Management Board Secretariate

(FMBS)  (the "Public Body") for information with respect to government records in

connection with the "pay equity" issue which is currently being dealt with by the

government and its union.  There were several parts to the request, but the one which

is relevant here is the following:

a. Since 1992/93, reports, draft, interim, final and notes and presentations by
consultants Dr. Nan Weiner (N.J. Weiner Consulting Ltd., Toronto), Keith Davis,
then with Norman D. Willis and Associates or since 1992/93, others on pay
equity, personnel classification structure and related issues;

There is a considerable history to the request for information and one recommendation

has already been made to the Minister with respect to the failure of the public body to

provide the information requested in a timely manner (See Recommendation 98-08).  

Some documents were identified relatively early as being responsive to the request for

information and, in particular, a draft report and final report, both prepared by NJ

Weiner Consulting Inc..   FMBS claimed that this documentation was privileged as

being subject to solicitor/client privilege pursuant to s. 15 of the Access to Information

and Protection of Privacy Act, as well as pursuant to s. 14(1)(c) of the Act.  In order to

properly review this claim, I requested that FMBS provide me with copies of the

documents in question.  



Review Recommendation 99-011

July 14, 1999

Page 2

These documents are the draft and final report of the same document.  They are each

entitled "Review of Job Evaluation Process Conducted by Job Evaluation Section of the

Government of the Northwest Territories".    One is dated November 28 , 1994 and theth

other June 5 , 1995.  Both are substantially the same in form and content, although theth

final report is more detailed and extensive.  Both documents, on their face, are noted as

being prepared "for Russell Juriansz, Barrister & Solicitor".

ISSUE:

The issue in this review application is whether these two reports are exempt from

disclosure pursuant to s. 15 (solicitor/client privilege) or 14(1)(c) (contractual

negotiations) of the Act.  

DISCUSSION

Section 15(a) of the Access to Information and Protection of Privacy Act provides as

follows:

The head of a public body may refuse to disclose to an applicant

a) information that is subject to any type of privilege available at law,
including solicitor/client privilege;

Two things should be noted here.  Firstly, this is a discretionary exemption and the

mere fact that the privilege exists does not end the question.  There must also be

evidence that the discretion has been properly exercised.  Secondly, the fact that this

document was prepared by or for a lawyer does not, in and of itself, make it subject to

lawyer/client privilege.  The concept of solicitor/client confidence is a historical one.  It

refers to a rule which has developed over the centuries which provides that

communications between a lawyer and his or her client in the course of a professional
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relationship, whether or not in contemplation of litigation, are protected from disclosure

outside of that relationship, except with the consent of the client.  Not every

communication with a lawyer will attract the privilege, however.  In the case of British

Columbia (Minister of Environment, Lands and Parks) v. British Columbia (Information

and Privacy Commissioner) [1995] B.C.J. No. 2594, Justice Thackery set out the

following test for determining whether a matter was protected by solicitor/client privilege:

To establish solicitor-client privilege three criteria must be established. 
 One, the communication must be between solicitor and client.......  
Two, the parties intended the communication to be confidential....... 
Third, the communication entails the seeking or giving of legal advice. It is
the purpose of the communication that is relevant.  If the purpose of the
communication was simply to obtain information as to a matter of fact, the
communication would not be privileged.  However, if the purpose was to
obtain legal advice then the privilege attaches even if the communication
entails no more than the passing of factual information.

Clearly, these documents cannot be the subject of solicitor/client privilege.  They are

not communications between the solicitor and his client.  These reports are documents

prepared by a third party for the lawyer.

FMBS suggests that there is a further privilege, however, called a "litigation privilege. 

Firstly one must determine if such a concept is available in law. I think that it is clear

that the courts have recognized such a privilege.

In the case of  Breau v. Naddy, [1995] P.E.I.J. No. 108, (PEISC-TD), Jenkins, J

discusses the history and  rationale of the "litigation privilege":

Solicitor and client privilege expanded over time to encompass
communications between the client or his solicitor and third parties if
made for the solicitor's information for the purpose of pending or
contemplated litigation.  The policy justification for the extension to
litigation privilege, which is sometimes characterized as legal professional
privilege, lawyer's brief privilege, or lawyer's work product privilege, is
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different than for solicitor and client privilege.  It is based on our adversary
system of litigation by which counsel control fact presentation before the
court and decide the evidence and manner of proof by which a claim or
defence will be established, without any obligation to make prior
disclosure of material acquired in preparation of the case. Litigation 
privilege is grounded in the proposition that counsel must be free to make
the fullest investigation and research without risking disclosure of
counsel's opinions, strategies or conclusions.

And in the case of Alberta (Treasury Branches) v. Ghermezian, [1999] A.J. No. 624,       

Alberta Court of Queen's Bench, Judicial District of Calgary, Moore C.J.Q.B. quotes

from the text The Law of Evidence in Canada (Sopinka J., J. Lederman and A. Bryant,

Toronto: Butterworths, 1992):

The adversarial system is based on the assumption that if each side
presents its case in the strongest light the court will be best able to
determine its truth. Counsel must be free to make the fullest investigation
and research without risking disclosure of his opinions, strategies and
conclusions to opposing counsel....Indeed, if counsel knows he must turn
over to the other side the fruits of his work, he may be tempted to forego 
conscientiously investigating his own case in the hope he will obtain
disclosure of the research, investigations and thought processes compiled
in the trial brief of opposing counsel. (at 654)

In Ontario, the access to information legislation relating to municipalities provides

specifically for such a privilege:

A head may refuse to disclose a record that is subject to solicitor-client
privilege or that was prepared by or for counsel employed or retained by
an institution for use in giving legal advice or in contemplation of or for use
in litigation.

Orders of the Ontario Information and Privacy Commissioner have considered this

exemption and have set out the conditions under which it applies.  For instance, in

Order #M-685, the Commissioner says:
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Two criteria must be satisfied in order for a record to qualify for exemption
under Branch 2:

(1) the record must have been prepared by or for counsel employed or
retained by an institution;  and

(2) the record must have been prepared for use in giving legal advice,
or in contemplation of litigation, or for use in litigation.

And further:

In order for a record to qualify as being prepared in contemplation of
litigation, it must be established that:

(a) the dominant purpose for the preparation of the record must be
contemplation of litigation;  and

(b) there must be a reasonable prospect of such litigation at the time of
preparation of the record; litigation must be more than just a vague
or theoretical possibility.

The evidence which I have from both parties is that there is an ongoing dispute

between the parties which began in 1989 and that this dispute is currently before the

Canadian Human Rights Tribunal.  It is not a litigation, per se, but an administrative

procedure.  The process does, however, carry with it consequences very similar to

those of a litigation.  Furthermore, there is a good likelihood that the decision of the

tribunal may be appealed to the courts, regardless of the outcome.  I am prepared, for

the purposes of this case, to agree that the Canadian Human Rights matter is a

"litigation" as that term is contemplated in this context.  

The public body says that both documents were commissioned for the purpose of

giving legal advice and to prepare for the conduct of the Human Rights Tribunal

hearings.  A complaint of wage discrimination was filed on March 28, 1989 against the

Government by the Public Service Alliance of Canada.  At that time, the government

hired Mr. Russell Juriansz, legal counsel, to act for them.  Both reports were prepared

for Mr. Juriansz, as is evident from the title page of each of the reports.  I have had the



Review Recommendation 99-011

July 14, 1999

Page 6

opportunity to review both the draft and the final version of the report and the contents

certainly relate to the issues in dispute between the parties.  

I am satisfied, based on all the information provided to me, that the two documents in

question are, in fact, protected from disclosure under the litigation privilege of general 

law and section 15 of the Access to Information and Protection of Privacy Act applies.

It should be noted, however, that litigation privilege does not last indefinitely.  As stated

The Law of Evidence in Canada:

Unlike solicitor-client communications, the privilege for third party
communications in preparation for litigation does not last indefinitely. It
ends with the litigation for which the reports or other communications were
prepared subject to any undertaking of confidentiality. (at 660-661)

Having determined that a litigation privilege exists, the next question becomes whether

or not the discretion as to whether or not to disclose the information has been properly

exercised.  As I have stated in previous recommendations, where the discretion exists,

it must be seen to be exercised and it must be exercised in a reasonable way.  What is

the nature of the document in question?  Would there be prejudice to the department or

any other person should the information be released?  What circumstances, if any,

need to exist in order to allow this information to be disclosed?  Questions such as

these must be addressed and must seen to be addressed before the discretion can be

said to have been properly exercised.  Where, in a case such as this, litigation is clearly

pending and the subject matter of the document is in issue in the litigation, it is clear

that a decision not to release the information is easier to justify than in a case where the

litigation is finalized and all appeals have been exhausted.  In this case I am satisfied

that the discretion has been properly exercised, based on the fact that the litigation is

still ongoing and the department’s repeated position that the contents of the reports

relate directly to the issues in dispute, a fact which I have confirmed by reviewing the

documents. 
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RECOMMENDATION

Based on the above analysis, it is my recommendation that the decision of the Financial

Management Board Secretariate not to release the draft and the final versions of the

report prepared by NJ Weiner Consulting Inc., be upheld.

Elaine Keenan Bengts
Acting Information and Privacy Commissioner


