
NORTHWEST TERRITORIES
INFORMATION AND PRIVACY COMMISSIONER

Review Recommendation 12-108
11-175-4

June 4, 2012

THE REQUEST FOR REVIEW

In July, 2011 I received a Request for Review from the Applicant to review a decision by

the Department of Environment and Natural Resources (ENR) denying his request for a

copy of the Barren-ground Caribou Harvesting Interim Agreement between ENR and

the Yellowknives Dene First Nation (YKDFN), a report which was referred to in a press

release issued by the Government of the Northwest Territories on October 7 , 2010. th

The Applicant’s request had been denied pursuant to section 16(1)(a)(ii) of the Access

to Information and Protection of Privacy Act on the basis that the requested record

contained information that could reasonably be expected to impair relations between

the Government of the Northwest Territories and the YKDFN.

By way of background, the Applicant noted that the Agreement requested is an

intergovernmental agreement between the Government of the Northwest Territories and

the YKDFN concerning the management of a public resource.   The Agreement was at

the time publicly heralded by a Chief of the YKDFN as “an example of what can be

accomplished by working together while respecting rights and traditional laws”.  It is an

interim agreement to be in place for two years.   The Minister at the time indicated that

it was a first step and that it was intended that the parties would be brought together to

develop a long term plan for the caribou herd in the interim.

The Applicant advised that the Agreement mandates the establishment of a joint

committee to oversee a joint monitoring program of the barren-ground caribou harvest,

monitoring the health and numbers of barren-ground caribou, and the development of a

hunter education program.  It also permits the harvesting of a specified number of

Bathurst caribou by the YKDFN in a no hunting management zone.   As a result, the

Applicant argues that the Agreement is of considerable public interest and significance.



It is the Applicant’s opinion that this is a record that should be available to the public as

of right, without the necessity of having to seek a copy under the Access to Information

and Protection of Privacy process.  He points out that the purpose of the Act is to “make

public bodies more accountable to the public” by “giving the public a right of access to

records held by public bodies” subject to “limited exceptions to the right of access”.  He

argues that the possible impairment to intergovernmental relations referred to in

Section 16 must, therefore, be something more than the mere possibility of controversy

or critical commentary or a preference on the part of the GNWT or the YKDFN to avoid

public scrutiny.  Furthermore, he feels that if there is something in the Agreement which

might qualify for an exemption pursuant to Section 16, those parts of the agreement

can be severed and the rest of the Agreement disclosed.

THE DEPARTMENT’S RESPONSE

In response, the public body provided me with their reasons for refusing to disclose. 

They rely on section 16 of the Act which provides that:

16. (1) The head of a public body may refuse to disclose information to an

applicant where the disclosure could reasonably be expected to

(a) impair relations between the Government of the Northwest

Territories and any of the following or their agencies: 

......

(ii) an aboriginal organization exercising governmental

functions, including, but not limited to

(A) a band council, and

(B) an organization established to negotiate or

implement, on behalf of aboriginal people, a

treaty or land claim agreement or treaty with

the Government of Canada 

......



(b) prejudice the conduct of negotiations relating to aboriginal

self-government or to a treaty or land claims agreement; 

......

They point out that YKDFN are signatory to both the Akaitcho Interim Measures

Agreement and to the Akaitcho Framework Agreement signed between Canada, the

GNWT and the Akaitcho Treaty 8 Tribal Council.  As signatories, they represent both

band councils and form part of an organization negotiating and implementing a land

claim agreement and they therefore fall under the definitions provided in section

16(1)(a)(ii) and 16(1)(b) of ATIPP.

In January, 2010, the GNWT implemented conservation measures in order to protect

the Bathurst barren-ground caribou herd by establishing a “no caribou hunting

management zone” pursuant to regulation.  A portion of this zone was in the YKDFN’s

asserted traditional hunting territory.  This resulted in some negative reaction from the

YKDFN and significant media coverage of the issue.

On October 7, 2010 the GNWT and the YKDFN entered into an Interim Agreement (the

Agreement) which was intended to document the accommodation of YKDFN harvesting

rights with respect to the Bathurst barren-ground caribou herd.  The Agreement outlines

and defines a cooperative wildlife management plan involving the YKDFN and steps to

be taken as a result of the decline of the caribou herd.   On December 9, 2010 ENR

enacted regulations to create a new zone to allow limited harvesting of barren-ground

caribou in the YKDFN asserted traditional hunting territory pursuant to the Agreement. 

This Agreement is effective for a two year term.

The Department asserts that senior ENR officials, as well as the Minister of ENR, gave

verbal assurances to the YKDFN that the Agreement would be kept confidential. 

Confidentiality was reiterated at the media conference for the signing of the Agreement

and only a few provisions of the Agreement were included in the press release, as

agreed by the parties, including YKDFN.



When the ATIPP request was received, ENR advises they wrote to the YKDFN Chiefs

soliciting their perspective on the release of the Agreement.  The Department advised

that, in response, they received a “strongly worded” letter outlining their concerns about

the possibility that the Agreement might be disclosed.  A copy of the letter was provided

to this office for my consideration in completing this review.  In essence, the letter

states:

a) the Agreement is a relatively short term interim agreement and

negotiations are, therefore, ongoing;

b) the subject matters in the Agreement are also currently under negotiation

as part of the much larger Akaitcho land, resources and self government

negotiations process.  

The Department stated that, in light of this, the GNWT, which is a party to both of these

negotiations, has serious concerns that if the Agreement is released to third parties

without the consent and/or support of the YKDFN it may:

a) prejudice future negotiations between the GNWT and the YKDFN on the

renewal of the Agreement;

b) prejudice negotiations at the Akaitcho negotiating table; and

c) cause harm to the relationship between the GNWT and the YKDFN and

other Akaitcho member communities.

In conclusion, they say:

Given the reaction of the YKDFN on ENR enacting regulations to close

caribou harvesting in the winter range of the Bathurst barren-ground

caribou herd, the verbal agreement by YKDFN and ENR to keep the

Agreement confidential, the strong objection by the YKDFN to potential

disclosure of the Agreement, and bearing in mind that the Agreement

contains information subject to future negotiations, it is likely that the



release of the Agreement will impair relations between the GNWT and the

YKDFN (and likely other Akaitcho member communities) and could

jeopardize the conduct of negotiations between the GNWT and the

Akaitcho Treaty 8 Tribal Council, of which YKDFN is a member.

THE APPLICANT’S FURTHER ARGUMENT

After reading the submissions of ENR, the Applicant made the following arguments in

response:

a) Section 16 allows an exemption from disclosure where “the disclosure

could reasonably be expected to” impair relations between governments.  

This is an objective, not a subjective test.  How the head of the

Department or the heads of the specified agency, in this case the YKDFN

Chiefs feel about the disclosure and its possible impacts are irrelevant

b) the history of the GNWT’s implementation of conservation measures to

protect the Bathurst barren-ground caribou herd by way of regulation

pursuant to the NWT Wildlife Act, and the concern over this regulatory

action expressed by the YKDFN and reported in the media, which resulted

in the Agreement, support disclosure of the Agreement as dealing with a

matter of significant public interest and significance.    

c) the manner in which caribou conservation and harvesting is carried out,

intergovernmental cooperative wildlife management actions, the

accommodation of Aboriginal harvesting rights, and the basis for the

enactment of regulations and modifications to the regulatory regime

governing wildlife management and conservation area are all matters of

public government which should be open to public scrutiny.  The fact that

they may also be politically sensitive or controversial is not a justification

for non-disclosure, confidentiality or secrecy.



d) the exceptions to disclosure are in the nature of a privilege which must be

judiciously exercised and justified.   The exceptions in the Act should,

therefore, be narrowly construed.  The impairment of relations or

jeopardizing of future negotiations referred to must be something more

than a feeling or fear, more than a mere possibility or even a mere

expectation.  They must be a reasonable expectation - a distinct

probability in all the circumstances, reasonably construed and objectively

considered.

e) it is not apparent that the agreement deals with matters specific to the

internal government operations of the YKDFN.  It is also not apparently an

agreement to negotiate or agree on specified matters in the future. 

Although interim in nature and subject to renegotiation in the future, it is a

concluded and executed intergovernmental Agreement dealing with the

exercise of a public government function.  It should, therefore, be publicly

accessible and reviewable, and not veiled in a shroud of secrecy.

f) the onus is on the head of the public body to establish that the Applicant

has no right of access to the record or part of a record.  If there is specific

information in the Agreement which meets the criteria for an exception to

disclosure, that specific information may be severed.  Any exception,

therefore, should not extend to preclude disclosure of the entire record,

particularly where the record in question is an Agreement of this nature,

addressing the objectives of collaborative management and long-term

recovery of the Bathurst caribou herd, entered into by the GNWT in

exercising its legislative and regulatory authority and responsibility for

wildlife management.

THE POSITION OF THE THIRD PARTY

With both arguments before me, as well as the record in question, I carefully reviewed

the Agreement with a view to considering, objectively, whether the whole or parts of the



Agreement that were non-controversial in nature which might be disclosed

notwithstanding the promise of confidentiality.   Having done so, it seemed to me that

there may well be parts of the Agreement that could be disclosed without controversy.  I

therefore asked the public body to consider that issue specifically.  At this point, the

public body asked for an extension of time to properly consult the third party (YKDFN)

on this issue.    The Department provided me with an 11 page letter from the YKDFN

outlining in some detail why they were not prepared to agree to the disclosure of any

part of the Agreement.  I asked the public body if I could share this letter with the

Applicant, but they indicated that, for the same reasons they objected to the disclosure

of the Agreement itself, they objected to the disclosure of their letter.  Instead I

attempted to summarize the arguments made in the letter for the benefit of the

Applicant.  

The letter from the YKDFN provided some historical background with respect to the

treaty rights claimed by the YKDFN and the current and ongoing negotiations aimed at

reconciling the divergent understandings of the parties to the negotiations with respect

to the rights and obligations of the parties under the treaty of 1900.  In their words, “they

are negotiations in which the honour of the parties, including the Crown, is always at

stake, and thus it is imperative that the negotiations be conducted in good faith”.  They

refer to the July 2000 Framework Agreement, which, as the name suggests, provides

the framework for the negotiations between the parties on a large number of issues,

including hunting, fishing, trapping and gathering rights.  They point out that it was a

term of the Framework Agreement that the disclosure of information regarding any

Akaitcho First Nation interests may prejudice the conduct of the negotiation of an

Akaitcho Agreement, including Article 9.2 of the Framework Agreement which provides

that “the details of positions and documents exchanged or developed by the parties

during negotiations will be confidential unless the parties agree otherwise or as required

by law”.  It is their position that wildlife harvesting and related conservation and

management issues are a part of the main table negotiations and that the Interim

Agreement that is the subject matter of this ATIPP request therefore relates specifically

to subject matters of the main table negotiations.    



They argue that the YKDFN and the Akaitcho have consistently taken the view that any

matter that arises in the course of the negotiations between itself, Canada and the

GNWT are confidential in nature, and are not to be disclosed unless and until

negotiations on a particular subject are finalized.  Because this is only an interim

agreement, they take the position that the negotiations are not finalized.

YKDFN argues in their letter that Sections 1 through 6 of the Interim Agreement each

deal with subject matters directly touching on some of the subject matters that must be

addressed under the Framework Agreement.  They suggest that the Interim Agreement

is all the more sensitive because it proved to be quite controversial among its members

and it represents what is really an experiment in terms of the way of addressing issues

between YKDFN and the government.  They are concerned that the disclosure of the

Interim Agreement will subject it to public scrutiny and criticism before it has been given

the opportunity to succeed and, because the public does not have the background or

understanding of the issues, there is much room for misunderstanding. Their concern is

that if the Agreement were criticized, “it can reasonably be expected that pressure

would be brought to bear upon newly elected officials of the GNWT to disengage from

the reconciliation and accommodation process that is underway between our First

Nation and the GNWT”.  They are also concerned that the disclosure would lead to

interference from outside parties not involved in the negotiations, including political

interference.

The YKDFN also takes the position that they were assured that the negotiations and

the result of those negotiations would be confidential.  Section 16(1)(c) of the Act

provides that the Head of a Public Body may refuse to disclose information to an

Applicant where the disclosure could reasonably be expected to reveal information

received, explicitly or implicitly, in confidence from a government or organization,

including a First Nations government.  They say (and the GNWT acknowledges) that

there were verbal assurances given that the Interim Agreement would be kept

confidential.  YKDFN relied on that assurance.  Failure of the GNWT to respect and live

up to that undertaking would undermine the trust that the First Nation has in the GNWT

and, thus, the working relationship between them.  They say that they would be



reluctant to engage with the GNWT in another process if this Agreement ended up

being disclosed to the public without their consent.

THE APPLICANT’S REPLY TO THE THIRD PARTY CONCERNS

The Applicant provided the following feedback on the stated concerns of the third party.

Firstly, with respect to the application of Article 9.2 of the Framework Agreement, which

provides that “the details of positions or documents exchanged or developed by the

parties during negotiations will be confidential unless the parties agree otherwise or as

required by law”, the Applicant agrees that this applies to negotiation positions and

proposed or draft agreements exchanged or developed during the course of

negotiations.   He argues, however, that it does not apply to the Agreement as the

Agreement is a concluded and legally binding intergovernmental agreement which has

been and is being implemented.  Its implementation required the enactment of enabling

regulations by the GNWT.  Although interim, in that it is effective only for a two year

term and subject to renewal or renegotiation thereafter, the Agreement is nonetheless a

concluded and binding agreement which directs and dictates public policy and law

regarding wildlife harvesting, conservation and management issues.  It is not merely a

matter arising in the negotiation process - it is a product of that process, which affects

the public interest and cannot be cloaked in secrecy on the basis of “negotiation

privilege”.

Secondly, the Applicant argues that fear of public scrutiny or controversy is not a sound

or sufficient reason for denying disclosure.  On the contrary, the significant public

interest and concern regarding caribou harvesting and conservation favours disclosure,

unless there is another sound and valid reason for maintaining confidentiality.  The

desire for secrecy must be weighed against the requirement for public accountability. 

The public has a right to know, and if there is a concern that the public may not

understand the issues, the answer is not to govern in secrecy but rather to inform the

public.



Thirdly, with respect to YKDFN’s reliance on section 16(1)(c), which provides that the

Head of a public body may refuse to disclose information where the disclosure could

reasonably be expected to reveal information received, explicitly or implicitly, in

confidence from a government or organization, including a First Nations government,

the Applicant acknowledges that this properly applies where confidential information

which is the property of another government is shared with the GNWT on the

understanding that it will be kept confidential.  That, however, is not the case in this

instance.  The Agreement is not a YKDFN document shared in confidence with the

GNWT - it is a finalize intergovernmental agreement entered into by the GNWT with the

YKDFN, which is in its nature a public act.

Next, the Applicant addresses the argument that relations between the YKDFN and the

GNWT would be impaired if the Agreement is disclosed because they would be

“reluctant to engage with the GNWT in another such process”.  The Applicant suggests

that this is somewhat of an empty threat.  That said, he suggests that the question is

not whether it is “likely” but whether disclosure could “reasonably be expected to impair

relations” and that this is an objective, not a subjective test.  A reasonable person,

acting reasonably, would not expect that the disclosure of this Agreement regarding

caribou harvesting, conservation and management would “impair relations” or

“prejudice the conduct of negotiations” between the YKDFN and the GNWT, within the

meaning of the Act.

The Applicant argues that the leadership of the YKDFN cannot reasonably expect

confidentiality when entering into a legal and binding agreement with the GNWT as a

public government regarding the exercise of the GNWT’s legislative jurisdiction and

responsibility for wildlife management.  The GNWT cannot defeat the purpose and

intent of the Access to Information and Protection of Privacy Act by agreeing not to

disclose such an agreement which it would otherwise be required to disclose.  He

argues that verbal assurances by the GNWT that the Agreement would be kept

confidential do nothing to satisfy the onus on the GNWT to establish that the

exemptions claimed apply to this record.  



DISCUSSION

Any discussion about the proper application of exemptions to disclosure must start with

a review of the stated objectives of the Access to Information and Protection of Privacy.  

Section 1 of the Act states that one of the purposes of the Act is to make public bodies

more accountable to the public by giving the public a right of access to records held by

public bodies with specific and limited exceptions.   Courts in Canada have consistently

held that Access to Information legislation in this country is quasi constitutional in

nature.   In Dagg v. Canada (Minister of Finance) [1997] 2 S.C.R.  403 the Court held:

The overarching purpose of access to information legislation is to facilitate

democracy by helping to ensure that citizens have the information

required to participate meaningfully in the democratic process and that

politicians and bureaucrats remain accountable to the citizenry. While the

Access to Information Act recognizes a broad right of access to any

record under the control of the government, the overarching purposes of

the Act must be considered in determining whether an exemption to that

general right should be granted.

And in A.G. Canada v. Information Commissioner of Canada, 2004 FC 431, the court

held:

The “overarching purpose of access to information legislation […] is to

facilitate democracy.” The legislation does this by insuring that citizens are

properly informed so as to be able to participate meaningfully in the

democratic process and by insuring that politicians and bureaucrats

remain accountable to citizens.

As a result, any exceptions to the right to access must be narrowly interpreted. 

Vital to considering this issue is the fact that, while the YKDFN is an organization that

speaks for and governs a group of First Nations people, it is not subject to the Access



to Information and Protection of Privacy Act.  Nor does it appear to have any legislation,

policy or procedures to deal with access to information with respect to its records.   As a

democratic government within Canada, at some point YKDFN will likely have to come to

terms with requests for access to its records.  For now, the YKDFN is not subject to the

rules for access to information contained in the Access to Information and Protection of

Privacy Act.  It is, however, an interested third party and it’s input was very helpful in the

analysis of this request.   I am also satisfied, based on the information provided, that

the YKDFN is “an aboriginal organization exercising governmental functions” such that

it is included in the list of governments covered by section 16.

I would also point out that I have received a copy of the Agreement in question and

have had the opportunity to review it for the purpose of assisting me to analyze the

arguments made by all parties involved in this review.   While I am not well versed in

the politics involved and have no more information about the situation involving the

barren-ground caribou herd than the ordinary citizen in the Northwest Territories who

keeps up with local news, I have to say that the concerns raised by the YKDFN baffle

me.   The Agreement represents an Agreement between two governments to deal with

an issue that concerns both of them.  While it may be controversial, governments are

often required to take controversial steps.  They are elected to govern in the best

interests of the general public.  In this case, the Agreement appears to me to be a fairly

straight forward attempt to deal cooperatively with a difficult situation for the benefit of

all parties, including the YKDFN.   There are certainly parts of the Agreement which

could in no way be construed as politically sensitive or controversial.   I have to admit

that I am at a loss to understand why the YKDFN is so adamant about not disclosing

the document.   It seems that secrecy in government can never be a good policy,

particularly where the secrecy concerns public policy on an issue that many are

interested in.   That said, the concerns of the YKDFN are clearly very strongly and

genuinely held and it is not for me to question the reasons for their position on this

matter.  



Section 16 has several relevant provisions.   Section 16(1) (a) provides that the public

body may refuse to disclose information where the disclosure could “reasonably be

expected to” impair relations between the GNWT and the aboriginal organization, in this

case the YKDFN.

The issue, then, is whether the disclosure of the record in this case could reasonably be

expected to impair the intergovernmental relationship of these two governments.   The

Applicant suggest that the “reasonableness” of the expectation cannot be measured

subjectively by either the GNWT or the YKDFN, but must be measured objectively from

the point of view of the reasonable person.

The purpose of exceptions is to protect a public interest that is served by withholding

information.  Section 16(1)(a) protects the public interest insuring that relations between

the GNWT and another government are not harmed by the disclosure of information. 

Harm to intergovernmental relations of the GNWT affects not only a public body and

the Applicant, but the citizens of the NWT. 

In Alberta, the Information and Privacy Commissioner has established a test (Order 96-

003) to establish that there is a reasonable expectation of harm by the disclosure of

information.  The party who is asserting the claim must provide objective evidence of

three things:

a) there must be a clear cause and effect relationship between the

disclosure and the harm;

b) the disclosure must cause harm and not simply interference or

inconvenience;

c) the likelihood of harm must be genuine and conceivable.

In Order F2006-006 Alberta Information and Privacy Commissioner’s Office also

considered  what must be established for the exception in their section 21(1)(a), which

is identical to our section 16(1)(a), to apply:



The fact that the Public Body’s relationship with the local government

body is critical, and that the latter provides vital information, may establish

the importance of the intergovernmental relationship, but it does not

establish a reasonable expectation of harm to that relationship if

information were disclosed. Under other sections of the Act, the “harm”

test requires a clear cause and effect relationship between the disclosure

and the alleged harm, the disclosure must cause harm and not simply

interference or inconvenience, and the likelihood of harm must be genuine

and conceivable 

The test is an objective one and it must be applied in the real world.   Based on the

vehemence of the response from the YKDFN, their steadfast objection to the

disclosure, and the fact that the public body in this case appears to have given them

assurances of confidentiality (which I will comment on further later in this report), I am

satisfied, as an objective observer, that the relationship between the YKDFN and the

GNWT would be harmed by the disclosure of the Agreement.  I am satisfied, based on

the vehement and repeated objections to the disclosure raised by the YKDFN that the

likelihood of harm being done to the intergovernmental relationship between the

YKDFN and the GNWT is both genuine and conceivable should the Agreement be

disclosed and that there would be a direct nexis between the disclosure and the harm

caused.   Whether or not the objections of the YKDNF would hold water if they were

subject to the Act is not the issue.  Clearly, they would not.   What is in issue is whether

there is a reasonable likelihood that the relations between the two governments would

be harmed or impaired by the disclosure and I am satisfied, based on the submissions

of the YKDFN that the relationship between the two governments would be negatively

impacted, though I am not convinced that the impact would be overwhelming to the

point of breaking down the relationship completely or preventing future discussions.

I absolutely agree with the Applicant that most of the arguments raised by the YKDFN

would not prevent the disclosure of the Agreement were the YKDFN subject to the Act. 



There is absolutely nothing in the Act that would allow a public body to refuse

disclosure of a record because they were afraid it might create controversy, draw

criticism or invite inquiries.    In fact, as noted, one of the primary purposes of the Act is

to keep governments open and accountable by allowing access to records that public

bodies might otherwise not want to disclose.    But the YKDFN is not a public body

under the Act and it is not, therefore, subject to the same scrutiny.  Perhaps as a

democratic government, they should be, but that’s an entirely different question.  The

public body in this case is not relying on these arguments for its refusal.  Rather, they

are relying on the fact that the YKDFN, for whatever reason, objects strenuously to the

disclosure and that, in the minds of the leadership of the YKDFN, if this information is

disclosed it would create a rift between the two governments and would interfere with

ongoing negotiations.  The harm caused would be a loss of trust on the part of the

YKDFN and a commensurate reticence in future negotiations of a similar nature.  

This does not, however, end the inquiry.  Section 16 is discretionary.   It puts a positive

onus on the public body to consider the disclosure of the records notwithstanding the

possible impairment to relations between the GNWT and the YKDFN.   It is not my

place to judge the result of the exercise of discretion - merely to determine whether,

based on all of the facts before me, the public body actively exercised its discretion.     

In responding to the Applicant in the first instance, ENR gave the Applicant no

indication as to how or why they had exercised their discretion so as to refuse

disclosure.   They merely sent a standard form letter to the Applicant they were not

disclosing the Agreement pursuant to section 16.  There is no explanation provided and

no indication that discretion was actively exercised.  It appears that the public body

simply concluded that there would be harm to the relationship between the two

governments and, without considering the pros and the cons, refused to disclose the

Agreement as a result. 

In exercising their discretion, there are a lot of considerations that dictate in favour the

disclosure of the Agreement, notwithstanding the objections of YKDFN and the

possibility that the disclosure will have a negative impact on the relationship between

the governments.  Many of these considerations have been pointed out by the

Applicant:



a) negotiations on this contract are complete and the Agreement is a binding

contract between two governments.   There may be ongoing negotiations

with respect to the same and other issues, but this particular agreement is

done;

b) the Agreement in issue is of considerable public interest.  The history of 

the GNWT’s implementation of conservation measures to protect the

Bathurst barren-ground caribou herd and the public response from both

aboriginal and non-aboriginal people in the area, together with the media

attention to the issue, has made the subject matter quite public and there

are many who have more than simply a passing interest in the decisions

made;

c) the manner in which caribou conservation and harvesting is carried out,

intergovernmental cooperative wildlife management actions, the

accommodation of Aboriginal harvesting rights, and the basis for the

enactment of regulations and modifications to the regulatory regime

governing wildlife management and conservation area are all matters of

public government which should be open to public scrutiny.  While they

may also be politically sensitive or controversial, this cannot be a

justification for non-disclosure, confidentiality or secrecy.

   d) the Agreement in question touches on policy issues that have resulted in

the creation of regulations under the Wildlife Act, which has the effect of

making the most significant aspects of the terms of the Agreement a

matter of public knowledge, notwithstanding the secrecy;

e) there are large parts of the Agreement that do not touch on substantive

matters, but which simply state facts or historical reality, all of which

information is public knowledge.



f) most of the salient points in the Agreement are already public knowledge,

either as a result of the initial press conference or as a result of

subsequent regulatory enactments arising out of the Agreement;

g) the purpose of the Act is to ensure open and accountable government

and exceptions should be narrowly defined and used sparingly.

All of these considerations must be measured by the public body against the degree of

harm which would result from disclosure.   How badly would the relationship between

the two governments be affected?   Would the harm caused by disclosure outweigh the

very important public policy necessity of keeping the government accountable and

transparent?    But for the objections of the YKDFN in this case, there is absolutely no

doubt that this Agreement should be disclosed in full.  Is there a realistic possibility that

YKDFN will not return to the table at all to deal with the renewal negotiations if this

record is disclosed?  Probably not.  Are there larger possible repercussions in terms of

ongoing negotiation of the main table issues in terms of lost of trust and “honour”?  

Most importantly, can parts of this Agreement be disclosed without in any way affecting

the relationship between the parties (and on this point, it is my opinion that there are

sections of the Agreement that could be disclosed without revealing anything that is not

already publicly known)?   All of these things must be considered by the public body

and only after doing a thorough evaluation of the pros and the cons can the public body

properly exercise their discretion in this case.   

Before making a final decision with respect to the exercise of their discretion, I would

once again remind the public body of the way the courts have dealt with exceptions to

disclosure.  The decision of the Federal Court in A.G. Canada v. Information

Commissioner of Canada (supra) as quoted above bears repeating.:

The “overarching purpose of access to information legislation […] is to

facilitate democracy.” The legislation does this by insuring that citizens are

properly informed so as to be able to participate meaningfully in the

democratic process and by insuring that politicians and bureaucrats

remain accountable to citizens.



Before leaving this discussion, I have to comment on the public body’s assertion that

senior members of the GNWT gave the YKDFN verbal assurances that the contents of

the Agreement would remain confidential and YKDFN’s apparent reliance on that

assurance.    I would suggest that these kinds of assurances are dangerous to make. 

The Access to Information and Protection of Privacy Act governs the right of the public

to access to information and informal assurances of confidentiality take a back seat to

these rights.   In this I wholly agree with the Applicant when he argues that the GNWT,

as a public government making policy and entering into agreements regarding the

exercise of the GNWT’s legislative jurisdiction and responsibility for wildlife

management, cannot defeat the purpose and intent of the Access to Information and

Protection of Privacy Act by giving informal verbal assurances that they will not disclose

information.   While there may be limited ability to make such assurances during the

course of negotiations, once an Agreement is reached it is subject to the Act and

disclosure can only be avoided if one or more of the exceptions to disclosure apply.

CONCLUSIONS AND RECOMMENDATIONS

I am satisfied that the public body has met the onus of establishing that the

intergovernmental relationship between the GNWT and the YKDFN would be harmed

by the disclosure of the Agreement in question.   In coming to this conclusion, however,

I cannot help but sympathize with the Applicant’s frustration.   This conclusion is, quite

frankly, contrary to the spirit and intention of the Act.  It is concerning when access to a

record is being refused simply because it may attract controversy or criticism as this is

the essence of democratic government.  However, YKDFN is not a public body under

the Act and section 16 does apply.

   

I am not, however, satisfied that ENR has actively exercised their discretion in deciding

not to disclose the record.    I therefore recommend:

a) that the Department of Environment and Natural Resources fully analyze

their position with respect to the disclosure of the Agreement, bearing in



mind the discussion above, and the over-riding tenet that exceptions to

disclosure must be narrowly defined and judiciously applied, that they

actively exercise their discretion pursuant to section 16 of the Act.  

b) that ENR carefully consider, in particular, the possibility of disclosing those

portions of the Agreement which are already within public knowledge,

including those portions of the Agreement which state historical facts and

background.

Elaine Keenan Bengts
Information and Privacy Commissioner


